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JUDICATURE SOCIETY INVITES CO-OPERATION 


The American Judicature Society is an agency for co-operation between 
all persons who are concerned with the problems of administering justice; all 
who realize the need for more effective methods and the attainment of results 
consonant with modern standards. . . . To every such person the Society 
offers opportunity for the highest form of public service. . . . The Journal 
of the Society is in the nature of an open forum; members are not asked to 
subscribe to any creed. . . . The Journal is sent free to all who are inter- 
ested, and for those who desire more than passive participation there is a vot- 
ing membership with dues of five dollars, and a sustaining membership for 
those who place a higher estimate on their responsibility. . . . More than 
all other sources the Journal affords timely, constructive material on the vari- 
ous phases of administering justice. 


Annual Meeting of Society to be Held in May 


Since it is the custom of this Journal to defer circulation of the August 
number until the first week of September we are enabled in this issue to 
report on the launching of the movement for forming a national union of bar 
associations under the sanction of the Executive Committee of the American 
Bar Association. That such a union will come to pass can hardly admit of 
debate. It may come only after prolonged discussion of plans and their 
details. At this time we can only say that the prospects inspire hopes for a 
wise solution of the problems involved within a reasonable period. 

It is appropriate here also to report a meeting of the directors of the 
Judicature Society, held Monday, August 18, at which a change in the 
Society’s by-laws was made. The result is that the time for holding the 
annual meeting, previously set for the second Thursday in December, is 
altered. Under the amended by-law the meeting is to “be held during the 
month of May at a time and place to be fixed by the Chairman of the Board 
of Directors.” The idea was first presented at the special meeting held in 
Washington on May 7, 1930. The change will permit of holding the annual 
meeting in Washington during the week of the American. Law Institute, 
thus insuring a large attendance and participation in the selection of directors. 
The amended by-law also provides that the terms of directors and officers 
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shall be extended until the next annual meeting in May, 1931. It is intended 
to devote this meeting to an extended discussion of the problems involved 
in judicial selection and tenure. 


In the October number the Journal will present a report on the very 
successful dinner of August 18 in which the Society co-operated with the 
Conference of Bar Association Delegates, There will also be an account of 
the unusually interesting and valuable meeting of the Conference held on 
the same day. 


Bar Integration and the Referendum 


Integration of the bar has emerged as one of the leading ideals of the 
profession of law. Integration may be roughly defined as a status which 
encourages every practitioner to participate in the collegiate functions of the 
bar. Organization is the machinery, or the scaffolding, which enables such 
participation to thrive. There has been very little integration of the bar in 
any state until recently. This appears to have been due principally to the 
fact that the form of organization has not been favorable. In most of the 
states the bar associations do not yet comprise fifty percent of the body of 
practitioners. Their activities are confined, in the main, to two days of each 
year, and a goodly share of those two days is devoted to unproductive 
matters, 

We would not want to be understood as saying that a bar association 
having only voluntary membership cannot effect a considerable measure of 
integration. In Delaware the state association comprises nearly all lawyers. 
The compactness of that state lends itself to frequent and easy interchange 
of opinion. There is a considerable measure of integration in the Delaware 
bar and the results in respect to needed legislation have been notable. Nearly 
as much can be said for several New England states which have had the 
advantage of conservative bar leadership for generations and which have 
escaped the oppressive burdens which come from large populations spread 
over large areas. 

In virtually all of the states the associations are groping toward integra- 
tion by enrolling as large a proportion as possible of the bar. This has gone 
a long way in Iowa, Wisconsin, Minnesota and Washington. It provides 
needed revenue and tends strongly to dispel the very common feeling that 
bar associations exist mainly for the glorification of the few who operate 
them. But unless a more comprehensive system of activity is devised these 
large associations are incapable of promoting discussion effectively. At this 
point the bar journal comes in as a needed vehicle. It goes a long way to 
keep members in touch with affairs. It cannot be presumed that the annual 
meeting will ever permit participation on the part of the entire bar, or of any 
large proportion of it. If the attendance were much larger than it is discus- 
sion and deliberation would become even more difficult and less effective. 


It is already proved that the most powerful stimulus to integration lies 
in conferring upon the bar its traditional powers of self-government. These 
powers dignify the bar and every unit of the bar. More than that, the inclu- 
sive, statutory basis for these powers provides an elective and representative 
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body which meets frequently, keeps in touch with the entire situation, and is 
responsible for getting work done. It is responsible to the people of the state 
in enforcing disciplinary rules and in mustering bar opinion and influence for 
the support of the judiciary and the legislature in respect to the administra- 
tion of justice. 

In doing these things the governing board finds itself tied closely to its 
constituency. Its natural instinct is to plunge forward and undo in a few 
years the evils which have accumulated in many decades. But it cannot get 
far ahead of the majority of the profession without finding itself without 
influence. Thus develops what is probabiy its most important present re- 
sponsibility—that of infusing the entire profession with its own enthusiasm 
for accomplishment. 

It will be seen that this is all very conservative. No important changes 
can be made until they are approved by a substantial majority of members 
and by the legislature, or Supreme Court, or both. In fact statutory organ- 
ization may for a time appear to be a brake on progress. It certainly does 
prevent impulsive action based upon the convictions, wise or unwise, of 
energetic minorities. In the long run it is certain to justify itself in con- 
servative progress, which is the only genuine progress. 


In this number of the Journal we publish a brief account of the experi- 
ence of the Washington Judicial Council in the use of the referendum as a 
means for registering bar opinion. The referendum is a proper means for 
obtaining opinion among groups composed of intelligent persons who have a 
basis for understanding. But it may be employed unskillfully and so yield 
doubtful results. The Washington proponents have realized the possibility 
of error and have devised a means to overcome it. Their submissions are 
taken by organized bar units and discussed thoroughly. Individual lawyers 
unable to participate in the meeting are yet permitted to vote. The precise 
figures pro and con on every proposition in every part of the state are tabu- 
lated by the Judicial Council. So far as there is an approach to unanimity 
the Council is enabled to proceed with recommendations for authoritative 
rules of practice to be made by the Supreme Court. This will undoubtedly 
overcome that timidity of a tribunal with large rule-making authority which 
has been conspicuous in several states, and which doubtless arises from fear 
that proposals for change are supported by only a small minority of the bar. 

It will go far, also, in educating the body of practitioners to the need 
of suggested changes. Again we have a very conservative force, and again 
we pronounce it wholesome. It may involve a deal of effort and require 
considerable time, but it will eventually integrate bar opinion along lines 
already developed by leaders. . 

It calls for participation on the part of the state association and it 
reaches down to the smallest county group and the isolated individual lawyer. 
It promotes confidence in the wisdom of the proponents of change. It creates 
a powerful educative force and that is needed fundamentally at this stage of 
bar development. 


The California experience in integrating bar opinion through topical sec- 
tions with what may be called “chapters” in every local association has been 
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mentioned in this Journal previously. Through this system one-fourth of 
the entire bar of the state—every lawyer is free to participate—has under- 
taken serious studies of the various fields of bar interest. This constitutes 
virtually a great school for discussion, deliberation and the registration of 
opinion. 

The referendum method is easier. It may appeal to other judicial councils 
and other bars than those of Washington. In the states where burdens are 
greatest, or where ambitions are highest, one or both of these plans may be 
adopted. A live state bar journal is needed and the number of these is con- 
stantly growing. Lawyers are learning how to work together for common 
ends. The benefits which will inevitably follow will be shared no less by 
the lawyers than by the public. The bar will cease to be scolded for its indif- 
ference to great problems of government and its individual members will 


share in the better opinion which will prevail. 


beyond cavil. 


This much is already proved 


Bar Co-ordination Movement Launched 
American Bar Association Assumes Leadership—Need for Unity of 
Profession Concisely Set Forth by Elihu Root 


The standard of public service is the standard of the Bar, if 
the Bar is to live; the maintenance of justice, the rendering of jus- 
tice to rich and poor alike; prompt, inexpensive, efficient justice. 


The recent meeting of the American Bar 
Association has afforded the greatest con- 
ceivable encouragement to the movement for 
organizing the bar associations of the country 
in a national union. As told in the last pre- 
ceding number of this Journal, the several 
committees on co-ordination created by the 
Executive Committee, the General Council 
and the Conference of Bar Association Dele- 
gates concurred in a joint report which is 
published below. In substance it sets forth 
briefly the main reasons for the projected 
union; it does not present any concrete plan; 
it requests the Executive Committee to assume 
the responsibility of leadership by creating a 
new committee to stimulate thought and in- 
terest throughout the organized profession 
and to report to the 1931 meeting of the 
American Bar Association, if possible, a plan 
to effectuate the purposes set forth. 

The Executive Committee acted with the 
utmost promptness upon the recommendation, 
creating such a committee and naming the 
following, members: Jefferson P. Chandler, 
Los Angeles, Chairman; John A. Elden, 
‘Cleveland; Philip J. Wickser, Buffalo; James 
Grafton Rogers, Denver; and Arthur E. 
Sutherland, Rochester, N. Y. 

The joint preliminary report contemplates 
a period of intensive investigation of the 
state of bar organization throughout the 
country, which naturally will involve the stim- 
ulation of interest in the state and local asso- 
ciations, as a first step to obtain information 
concerning the state of opinion on the subject, 


—Elihu Root. 


and suggestions of a concrete nature. The 
hope has been expressed that the committee 
will be able to cover much of the field in a 
report to be made to the Executive Com- 
mittee at its January meeting, so that an 
approach to a practical plan may be made 
for presentment to the Association in 1931. 
However, the concensus appears to be that 
considerable more time, especially for dis- 
cussion and deliberation, will be needed before 
a completed plan can be submitted for 
definitive action. 


Need Realized by Root in 1916 

An unexpected encouragement to the move- 
ment came on Friday morning, August 22, 
at the Chicago meeting of the American Bar 
Association, when Mr. Elihu Root was pre- 
sented with the Association’s medal for dis- 
tinguished service as lawyer and statesman. 
Fourteen years had elapsed since Mr. Root, 
as president of the Association, presided over 
the last preceding meeting held in Chicago. 
In 1916 President Root found pending a 
minority committee report directed at the prob- 
lem of bringing about a closer relationship 
between the national and state bar associa- 
tions. The committee was headed by John 
H. Wigmore. It was obvious that the report 
referred to was in advance of the established 
opinion of the majority of those members 
active in Association affairs. Foreseeing the 
defeat of the proposal, and realizing the need 
for gaining ground through some form of 
experimental activity, President Root of his 
own motion, in advance of the meeting, called 
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a conference of delegates from state and local 
associations, and the American Bar Associa- 
tion, as a means for initiating an evolutionary 
movement. This conference was the first of 
its kind ever held. It continued from year 
to year, discussing a number of matters 
relevant to the profession and not duplicated 
by the Association, and attracting to its pro- 
grammes and discussions many of the leaders 
of the bar. At the first session Mr. Root 
called the meeting to order, explained its pur- 
poses, and Judge Simeon Baldwin, senior ex- 
president, and original organizer of the Amer- 
ican Bar Association, was chosen as chair- 
man. Among the speakers were John Lowell, 
Roscoe Pound, Charles A. Boston and Regi- 
nald Heber Smith. In 1917 and 1918 Mr. 
Root was elected chairman. For several 
years the Conference was deeply indebted to 
Julius Henry Cohen for services as secretary. 
In 1919 Mr. Moorfield Storey became chair- 
man and in that year the Conference acquired 
permanency as a section of the Association 
in its revised constitution. It has always been 
financed through appropriations made by the 
Executive Committee. 

In its special meeting of 1922 in Wash- 
ington, where standards of legal education 
were debated through five sessions by many 
of the most eminent lawyers of the country, 
the Conference proved its inestimable value 
as a forum for bar opinion of every sort 
and from every section. 

There was singular appropriateness then in 
the fact that its founder, the dean of the 
American bar and of American statesmanship, 
a world figure for his enlightened devotion 
to furthering the interests of the International 
Court of Justice after passing the age of four 
score years, in response to the endearing 
terms accompanying the presentation of the 
Association’s medal, should hark back to his 
purpose in 1916 of encouraging relations be- 
tween all the bars of the country. President 
Sims presided and to Mr. J. Weston Allen 
fell the honor of the brief presentation speech. 
Responding, Mr. Root said: 


Bar Union “Essential,” says Root 


Mr. Root: Mr. President, Mr. Allen, I 
thank you very much for your kind expressions. 
. . . Old friends of the Association—believe 
that I do appreciate this act upon your part. 
Such things are done, of course, upon judg- 
ment, but they are not done without a feeling 
of friendship which inspires the act, and it 
is that which I treasure most in this gift. 

I have a great faith in the value and the 
future of the American Bar Association. / 
think that to weld together all the separate 
bars into one body of common understanding 
and common sympathy and common purpose 
inspired by the spirit of public service is 
essential to the preservation of the American 


system of justice, and to enable the adminis- 
tration of the law to keep pace with the rapid 
changes of life in our country. 

Life is too complicated to be dealt with 
now as a matter of first impressions. Political 
agencies are not able out of their own nat- 
ural instincts to deal with the problems that 
are presented in the making of law and the 
doing of justice. 

Everywhere political agencies are being 
supplemented, receiving their motive power 
and direction from unofficial organizations of 
states, such as chambers of commerce, boards 
of trade, associations of every calling, asso- 
ciations of people of every phase of thought 
and feeling, forming a more constructive and 
permanent part of our system of government, 
and it is the American Bar Association which 
has undertaken and is performing that con- 
stantly greater efficiency on the part of the 
bar, as a part of the government of the 
United States. 

I have faith to believe that the increase in 
numbers and in power and in activity which 
has characterized your recent years will con- 
tinue and that the American Bar Association, 
by the exercise of power in the spirit of 
public service, will become so great an in- 
fluence that its judgment as to how the law 
may be administered better, and ever better, 
will be accepted as a guide of political action. 

It is because this welcome gift from you 
seems to imply a judgment on your part that 
I am worthy to be considered your associate, 
and your sympathetic feeling because of my 
activities in the early work of this Associa- 
tion, that I hold it in the greatest esteem. 

I thank you, old friends, for not forgetting 
me in my retirement, and I thank you for 
thus recording a sense of constant compan- 
ionship and sympathy. 


Joint Report of Three Committees 


To the Conference of Bar Association 
Delegates: 


Your committee appointed to ascertain, if 
possible, a more effective means of express- 
ing the sentiment of the Bar, reports that 
it has conferred with the members of similar 
committees appointed by the General Council 
and the Executive Committee, respectively, 
and is satisfied that there is a growing feel- 
ing for some plan that will coordinate the 
bar associations of the country so that the 
American Bar Association may more fully 
represent and make effective the sentiment 
of the profession. 

This feeling is based upon 

The desirability, if not necessity, for 
betier organization—(a) in order that 
the profession may retain its position of 
leadership in the community and state; 
(b) in order that it may prevent its func- 
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tions being usurped by outside agencies; 
(c) in order to regulate the admission 
and discipline of its members; (d). in 
order to act as a bar (collectively) rather 
than individually. 


This feeling is evidenced by the present 
tendency toward bar organization—statutory, 
voluntary, and federated—the marked increase 
in bar association membership and attendance 
at bar association meetings, the decided im- 
provement of the value of bar associations 
to the profession and the community, as well 
as. the thousands of written and spoken words 
on the subject. 


In the past two decades more than 600 new 
bar associations have come into existence, 
reaching a present total of 1216. During the 
same time the American Bar Association has 
increased its membership six-fold, and the 
membership of most state associations has 
doubled. Bar associations have progressed 
from organizations preoccupied with annual 
dinners and funeral gatherings to organiza- 
tions that are shaping legislation, purging 
their. own ranks, prescribing rules of prac- 
tice, publishing their own journals, and per- 
forming many other services to the profession 
and community. 


What then should this Association do to 
harness this growing energy so it can be 
used to meet the needs and enlarge the use- 
fulness of the whole profession, remembering 
always that the American Bar Association 
and the Bar of the whole country are not now 
convertible terms? 

Accurate information from state bar asso- 
ciations, state association executives, and 
Bar leaders concerning their attitude toward 
and opinion of affiliation between the state 
and American Bar Associations should be in 
possession of the committee or body under- 
taking a solution of this problem. ‘This will 
require a mail canvass and careful study. 


This work cannot be accomplished by a 
committee from a branch or division of the 
American Bar Association, like this commit- 
tee, nor by a committee from the General 
Council, neither of which has any authority 
to report to the Association or to its govern- 
ing body, the Executive Committee. No 
progress can be expected until the work is 
assumed by the Association as a whole, until 
the problem is made its first order of endeavor 
and every influence and resource is put behind 
it. Leadership and responsibility must be 
assumed by the Executive Committee and 
every means should be employed to stimulate 
thought and interest among the members of 
this Association, state associations and mem- 
bers of the profession generally. 


OF THE 


Your committee therefore recommends that 
it be authorized by the Conference of Bar 
Association Delegates to join with the com- 
mittee of the General Council and committee 
of the Executive Committee in requesting the 
Executive Committee to appoint a special 
committee: (a) To ascertain from state bar 
associations, state bar association executives, 
and Bar leaders in the several states their 
attitude toward some form of affiliation be- 
tween the state and American Bar Associa- 
tion so that the American Bar Association 
may become the means of more accurately 
expressing the sentiment of the lawyers of the 
country; (b) to evolve a plan that will affiliate 
the state bars, in whatever form organized, 
with the American Bar Association, so that 
the American Bar Association may become 
the means of more accurately expressing the 
sentiment of the lawyers of the country. 
That the report of the findings and recom- 
mendations of this special committee be made 
to the Executive Committee, if possible, at its 
meeting in January, 1931, and that the Exe- 
cutive Committee, upon consideration thereof, 
formulate and report to the American Bar 
Association, if possible, at its 1931 meeting, 
a plan to effectuate the purposes herein sug- 
gested. 


Puiip J. Wickser, Chairman, 
Harry S. Knicurt, 

J. Weston ALLEN, 

James GraFTon Rocers, 

D. A. Simmons. 


We, the undersigned members, of the com- 
mittee created by the General Council of the 
American Bar Association concur in the 
recommendations made in the foregoing re- 
port and recommend that the undersigned 
committee be authorized to join with the 
Committee of Bar Association Delegates in 
its request to the Executive Committee as 
made in the foregoing report. 


Harry S. Knicut, Acting Chairman, 
Joun A. ELpeEn, 

E. H. Casaniss, 

Joun H. Kang, 

W. H. H. Pratt, 

H. Gienn KInsLey. 


We, the undersigned members of the com- 
mittee created by the Executive Committee 
of the American Bar Association concur in 
the recommendations made in the foregoing 
report and adopt the same as our report to 
the Executive Committee. 


JEFFERSON P. CHANDLER, Chairman, 
Burt W. Henry, 

Joun A. ELpeEn, 

ArtTHuR E. SUTHERLAND, 

WALTER P. ARMSTRONG. 


& 


Vision of Bar Triumphant Justified 


Meeting of State Delegates on Bar Integration Marks Powerful Trend 
Toward Changing Voluntary Associations Into Self-Governing 
and Self-Respecting Bodies. 


The meeting of delegates from integrated 
state bars and representatives of other state 
associations interested in the subject, held in 
Washington on May 7, served its purpose of 
affording an interchange of experience and of 
answering questions concerning rules, policies 
and decisions of courts. The meeting, called 
by the Conference of Bar Association Dele- 
gates, authorized the publication of the vari- 
ous statutes in use, and proposed, with anno- 
tations. Attended by eighty-two delegates 
from twenty-nine states it indicated the stead- 
ily growing interest in the movement toward 
bar solidarity through legislative acts. Equally 
encouraging is the evidence afforded by the 
1929’ meeting of the American Bar Associa- 
tion that leaders in bar organizations through- 
out the country realize the need for lifting 
the profession from its level of ineffectiveness ; 
of promoting professional consciousness and 
understanding of the trials and hazards which 
the profession faces. In this respect, as well 
as to the other sound principles affecting im- 
provement in the administration of justice, the 
lawyers with progressive views are those who 
are chosen as leaders of virile associations 
everywhere. 


It was obvious from the reports made by 
several states that the official state bar finds 
itself, at the beginning, confronted with two 
stresses. These are the need for defending 
the act, and especially the powers conferred, 
and the need for utilizing the machinery for 
discipline. 

The attacks on constitutionality have been 
successfully met in the courts at all points 
so far decided. It is established law, in Idaho, 
California and New Mexico, that the bar act 
cannot infringe upon the Supreme Court’s in- 
herent power to disbar, but no loss occurs 
through this definition. The Supreme Courts 
in these States welcome the activity of the 
bar in performing the arduous work of inves- 
tigating complaints. Bar findings of guilt 
and imposition of the penalties of suspension 
and disbarment are looked upon as recom- 
mendatory, and in no case has a court failed 
to accept the recommended order and give it 
force. There will be no practical difficulty 
in this relationship. In New Mexico a case 
is pending in which the court will pass upon 
the right of the State Bar to require payment 
of annual fees. In California there is a case 
pending which involves the right to impose 
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a penalty of increased fees upon those who 
have been for a time delinquent. 

In Oklahoma the questions of constitu- 
tionality on various points are to be determined 
in a case appealed by the new State Bar. 

Speaking generally it is clear that the 
creation of a responsible organization of the 
entire bar of a state results in promoting re- 
lations between the bar and the judiciary. The 
old theory that the courts were to be held re- 
sponsible for the conduct of lawyers broke 
down long ago; under the new regime the 
bar assumes the burden of setting up stan- 
dards and of enforcing them with the final aid 
of the bench in the comparatively few cases 
that call for the extreme penalties. 

As for the second stress, that of enforcing 
rules, the means provided by the acts have 
been in all states signally successful. In Ala- 
bama there has been comparatively little need 
for “cleaning house.” Mr. Cabaniss, of Bir- 
mingham, said “The effect of the power to 
discipline has been this: we have had to ex- 
ercise it in only a few instances, but it has 
hung as a sword over the heads of evil-doers 
and has made them behave.” 

In North Dakota, also, discipline has been 
a minor matter. And in Idaho one of the 
most powerful agencies in converting a re- 
luctant bar to appreciation of the bar act, 
which was virtually forced upon them by the 
votes of lay members of the legislature, has 
been the use of disciplinary power to put a 
quietus on the gossip affecting lawyers’ repu- 
tations. Without freedom to file complaints, 
and have them dealt with by an authoritative 
body in a judicial spirit, the community con- 
stantly circulates unfounded reports which 
worthy lawyers are unable to meet in any 
manner. 


Bar Contends with Great Evils 


But in California and New Mexico there 
have been great evils for the new bars to 
contend with. President Charles A. Beards- 
ley, of the California State Bar, explained 
this in saying that from every other part of 
the country lawyers have moved to his state, 
some of them to escape disbarment. In the 
latest bar examination there were fifty appli- 
cants who had failed to pass in other states. 
The result has shown itself in numerous dis- 
barments. In New Mexico, Judge Clarence 
M. Botts reported, Eastern lawyers knock at 
the door for admission “because of their 
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wives’ health, if you know what I mean.” 
And in his state the situation has been met, 
so far as the future is concerfed, by adopting 
a rule which gives a lawyer admitted under 
the reciprocity rule a license to practice but 
one year, when he has to apply again. This 
affords a year to look up his past and study 
his present. Confronted by this rule some 
applicants decide that it will not pay them 
to open an office. 

But, and this is doubtless most important, 
in both of these states it is believed that the 
work of cleaning house is a temporary one. 
California is already through the worst of the 
odious job and a new spirit is manifested 
among the bar. President Beardsley said: 

“There has been a tremendous awakening 
of ethical consciousness, such as we never 
had before. Notwithstanding that the public 
has an ever increasing knowledge of the free- 
dom for making complaints there has been a 
marked decrease in the number and serious- 
ness of complaints. We have had many 
judges say that they have noticed a change 
in the attitude of the bar in the trial of cases 
—their attitude toward the courts and toward 
fellow practitioners. Perhaps it was due to 
some other cause. We think it was due to 
the work of the State Bar.” 

President J. R. Keaton, of the new Okla- 
homa State Bar had no long experience to 
draw upon, but told a most dramatic story of 
the organization under statute of his bar, 
which regimented a profession of 3,300 mem- 
bers as against about 450 in the voluntary 
association. With slight changes the Cali- 
fornia act was chosen. This was very similar 
to the model act submitted by the American 
Judicature Society in this Journal in Decem- 
ber, 1918.1 The California act was also 
closely followed in the case of Nevada. A 
revision of this model act offered by the Con- 
ference of Bar Association Delegates in 1920, 
more concise, but with no substantial altera- 
tion, served as the model in Alabama, Idaho 
and New Mexico.? Nothing has occurred, 
apparently, to indicate the superiority of one 
over the other. 


Admitting on Motion Stopped 


A very remarkable thing occurred in Okla- 
homa when the legislature adopted the State 
Bar Association bill with a vote of 104 to 
12 in both chambers. President Keaton sug- 
gested that this extraordinary approach to 
unanimity was due to the state of public feel- 
ing when the chief justice and two associate 
justices of the Supreme Court were under im- 
peachment charges. He said also: 

“Our Supreme Court had a practice of ad- 
mitting on motion. Members of the legisla- 
ture, who had never pretended to study law 
at all were admitted and political influence 


1Jour. A. J. S. II-4. Reprints are available. 
2Jour. A. J. S. IV-4 and X-4, 
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served to secure admission for others simi- 
larly. So that was one of our prime objects 
in our efforts to enable the bar to get control 
of admissions. Our act says: “The Board 
{of governors] shall have power to fix and de- 
termine the qualifications for admission to 
practice law in this state, and to appoint a 
committee of not more than seven members 
with power to examine applicants and recom- 
mend to the Supreme Court for admission to 
practice law those who fulfill the require- 
ments. No person shall have power to prac- 
tice without such recommendation, 

“That caused us some friction in getting 
our rules approved by the Supreme Court, 
but we adhered to the provision that no per- 
son should be admitted without the recom- 
mendation of the Board, and we got it 
through. But we met the needs of the Su- 
preme Court by adopting a rule which pro- 
vides that the court may review the action of 
the Board in granting or refusing a license, 
and may admit one who has failed of recom- 
mendation if the court finds that ‘the literary 
and legal educational qualifications’ of the ap- 
plicant are sufficient, and may refuse a license 
to one who has been recommended if the 
Court finds that his ‘literary and legal educa- 
tional qualifications’ are insufficient. 

“That gives the Court reviewing power but 
strips it of its old power to admit on motion. 
Of three justices who opposed our rules for 
admission, two have since told me that they 
were glad to support our position because the 
arrangement had relieved them of a very 
embarrassing situation. And in commenda- 
tion of the court I want to say that even be- 
fore we promulgated the rule they stopped 
admitting without having a recommendation 
from the old committee. We regard that 
matter as one of the outstanding consequences 
of our act. 


Checking Scandalous Practice 


“We have had the situation in our state of 
attorneys receiving retainers as high as $50,000 
and $75,000 whose names were never disclosed 
on the record, but who were expected to fa- 
vorably influence judges. So we have a rule 
not found elsewhere, I think, which requires 
lawyers promptly to file their appearance when 
ever retained in relation to litigation of any 
sort in any court. 

“Here is another ground for disbarment 
under our rules, to meet a similar situation of 
underground influence, either real or pre- 
tended. ‘ that he has represented to 
any person, either by writing or deed or other- 
wise, that he or any other attorney has polit- 
ical or personal influence with any court, or 
judge thereof, commission or tribunal exercis- 
ing judicial or quasi-judicial powers, or 
charged by law with the performance of any 
duties requiring the exercise of discretion, or 
with the attorney general or any of his as- 
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sistants or with the county attorney of any 
county. . . . This rule was drafted by the 
Supreme Court and accepted by the State Bar. 
We now have pending a case under this rule 
in which a lawyer accepted a fee of $5,000 
on the representation that he could get an 
opinion to suit on a tax matter. He was not 
successful and his fate remains to be deter- 
mined. It was on Nov. 18, 1929, that our 
rules were approved. We inherited seventy- 
two complaints against lawyers, some of 
which had been reposing in the Supreme 
Court in innocuous desuetude for months and 
years. 

“The effect of integration has been shown 
in a general desire for better conduct, and 
especially the younger men seek counsel. It 
is hard to reform any of us old sinners. How- 
ever, I do not regard, important as it is, the 
disciplinary matters that we are mainly en- 
gaged in now as the most important work for 
the State Bar of Oklahoma, or the bar of any 
other state, for that matter.” 


Idaho Bar Creates Judicial Council 

Two delegates sent by the Idaho State Bar 
failed to arrive in time, so this report may 
be supplemented as to Idaho from other 
sources. It has already been said that in 
Idaho there was virtually no bar sentiment 
in favor of securing organization by statute. 
In fact the bar of the state had always been 
in a very weak condition owing to the fact 
that its small membership was scattered over 
a vast area and divided geographically so that 
annual meetings, held in rotation in the three 
divisions of the state, were limited in attend- 
ance practically to the lawyers of one division. 
Instead of working for several years to arouse 
bar support, the proponent of the bill, Mr. 
Jess B. Hawley, of Boise, had it introduced 
and left it to lay legislators to win a fight 
against lawyer legislators. The plan worked 
so far as adoption was concerned but left the 
task of mollifying the lawyers to the three 
commissioners who were chosen under the 
act to form the governing board. The oppo- 
sition was vigorous and was successful in 
winning an adverse decision from the Su- 
preme Court on the form of the enactment. 
But before the next legislature was convened 
enough bar sentiment had developed so that 
an amended act was passed. Once over the 
shock of strangeness the lawyers found that 
the act served their needs. This history re- 
futes many statements to the effect that it is 
useless to go to the legislature until the or- 
ganized bar of the state is strongly committed 
to its draft act. It all depends upon the lob- 
bying capacity and the Idaho experience sug- 
gests that in some other states a mistake has 
been made in not educating the public and 
lay legislators. The latter can look at the 
idea objectively. They want to see the bar 
made responsible. There are enough of them 


to outvote lawyer legislators who do not want 
the bar made responsible. 

In the past two or three years the Idaho 
State Bar has been an integrated body with 
the powers of the former voluntary association 
greatly augmented (i. e. as to numbers and 
income from dues) and with powers added 
which were not dreamed of in the old regime. 
Last year it secured the addition of two per- 
missive sections to its act and proceeded to 
create a judicial council representative of 
courts and bar, which is developing a needed 
unity in respect to the factors involved in the 
administration of justice, both civil and crim- 
inal. 


“Professional Consciousness Needed”—Sims 


Speaking for Alabama, President Henry 
Upson Sims, of the American Bar Associa- 
tion, said, in substance: 

“It became evident to us—and I think it is 
now evident to all who have had experience— 
that the point is not merely the machinery of 
organization, but in reality is the creation of 
an organization in each state for usefulness 
in some definite direction. The one funda- 
mental thing, it seems to me, is that illustrated 
by the bar of England, that the bar itself 
should have charge of admission to its ranks. 
The bar having this power can determine the 
qualification of candidates for admission, the 
size of the state bar, the limitations put upon 
it, and so on. We have charge of admission 
to the bar and of the censoring and expul- 
sion of members. The latter is less impor- 
tant than the former. . 

“We began to realize that in our organiza- 
tion we had something to do. We found the 
real duty of the bar to lie in taking charge of 
the administration of justice. The burden we 
now carry in Alabama is to have the lawyers 
realize fully that inclusive organization with 
the powers named is merely a beginning; that 
the great work follows that. So to the ex- 
tent that I have been able to preach as Presi- 
dent it has been to try to make the lawyers 
whom I have addressed realize that the ulti- 
mate aim of our state organization and all the 
integrated bars is to develop professional con- 
sciousness and the realization of what is our 
duty to each other and to the state and that 


duty is to take charge of the administration 
of justice.” 


California’s Rapid Progress 

Regarding integration of the profession’s 
responsibility for promoting the administra- 
tion of justice much can be quoted from 
President Beardsley’s account of California’s 
experience in the past two and one-half years. 
The voluntary state association, he said, had 
existed eighteen years and, until it prosecuted 
a campaign for adoption of its bar act, it was 
“able to create scarcely more than a ripple 
upon the calm sea of inertia and professional 
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indifference that characterized the rank and 
file of the legal profession.” When the act 
was secured the association had 1,500 mem- 
bers and looked upon the situation as though 
it had conducted a campaign for members and 
had obtained 9,000. Its leaders then took this 
view, that it should disband, first because the 
institution set up by law should be good 
enough for them if it was good enough for 
all the others; and secondly, because the new 
organization needed the undivided loyalty and 
the services of the lawyers who had been 
trained in the association to organization ac- 
tivities. 

President Beardsley spoke of the great 
powers given the State Bar by the act and of 
the nature of administration through rules 
approved by the Supreme Court and through 
administrative committees reaching to all 
counties. In the matter of guiding voters in 
judicial elections the State Bar has not taken 
a hand, leaving that to local associations. It 
has, however, devoted money to obtain a re- 
vision of the corporation law. Continuing, 
he said: 

“In respect to improvement in the adminis- 
tration of justice we co-operate with the Ju- 
dicial Council through our committee which 
participates in proceedings, even to voting, 
though without official status. We have set 
up a section organization [in which about 
one-fourth of all the lawyers in the state are 
enrolled, in local groups] by virtue of which 
every lawyer has opportunity to participate 
and through which we ascertain the will of 
the bar and mobilize the intelligent resources 
of the bar in respect to all matters respecting 
improvement in the administration of justice. 

Bar Conscious of Responsibility 

“The outstanding accomplishment of two 
and one-half years under self-governing pow- 
ers is the awakening within the bar of a con- 
sciousness of its own responsibility. For 
every member who, two or three years ago, 
was giving any serious thought to the obli- 
gations of the bar as a whole, or the obliga- 
tions of individual members to the bar, or to 
the courts and the public, we now have ten. 
For every worker that we had in the old Cali- 
fornia State Bar Association who was giving 
his time, his knowledge and his interest for 
the advancement of the legal profession and 
the administration of justice we now have 
ten. I may here without hesitation speak for 
the Board of Governors of the State Bar of 
California and for the hundreds—yes, thou- 
sands—of members, or workers, if you please, 
in the State Bar, and can testify to the suc- 
cess of that movement in our state. 

“The Supreme Court has been most gener- 
ous in its support of the State Bar. The Dis- 


trict Court of appeals, in a case dealing with 
our act, says 
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‘We think the act a most striking land- 
mark in the history of relationship between 
bench and bar, and believe it to contain 
some of the most salutary regulations ever 
devised for the purpose of purifying the 
wellsprings of justice.’ 


“The press has been most helpful. From 
fifty to one hundred newspaper clippings come 
to my desk every week telling of the doings 
of the State Bar, which shows that we have 
not only created a consciousness within the 
bar, but we have likewise created a conscious- 
ness in the public mind as to what the bar 
is striving to do and is doing. (Mr. Beards- 
ley read a number of clippings which set forth 
bar accomplishments in enthusiastic terms.) 

“My personal poinion is—I would not un- 
dertake to tell you what you should do—but 
in California every lawyer ought to be will- 


ing to serve his profession. I will read you 
four lines 


‘Sometimes what pleasant dreams we spin 
Of treasures when our ships come in; 


Meanwhile forgetting all about the fact 
We never sent one out.’ 


“If we are to get results in the improve- 
ment of our profession and in the improve- 
ment of the administration of justice, we must 
send out some ships so they can bring our 
riches in. We think that we have proved 
this and that our progress has been due to 
the instrumentality which we adopted and 
which our experience shows is best adapted 
to improving the standards of the profession 
and aiding in the advancement of the sci- 
ence of jurisprudence and in the administra- 
tion of justice.” 

Mr. Robert B. Tunstall, of Richmond, leader 
of the organization movement in Virginia, ex- 
plained that in his state discipline was not 
a matter of serious embarrassment. “But we 
do think there is very great need for power 
to control admission to the bar, and a press- 
ing need, I believe, exists in every state in 
the Union from the standpoint of giving the 
bar a consciousness, not merely of its own 
self as a profession, but of its duties and its 
potentialities of leadership in the part that it 
plays in citizenship. . . . I cannot but believe 
that the voice of the organized bar would 
afford something that is needed not merely 
in the states but in the entire United States.” 


State of Opinion in Texas 


On behalf of the movement on foot in 
Texas Mr. Harry W. Lawther said, in part: 

“Within the bars of all the states there are 
a few whom the other members of the pro- 
fession realize should not be permitted to 
practice. While there are but a few, still 
the whole profession is tarred with their 
pitch. The public holds the profession re- 
sponsible for those members and until the 
state gives the profession the power to say 
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who should be admitted to practice, the bar, 
of course, is unable to clean its own house. 
. . . We hope to win our fight for integra- 
tion by statute and we have the advantage 
of Oklahoma’s success. I have told our peo- 
ple: ‘My Lord, if Oklahoma can get a thing 
like this through, it looks like Texas ought 
to.’’ 


Theory of the Corporate Bar 

It was President James E. Duffy of the 
Michigan State Bar Association, who evoked 
a spirited discussion of the political or con- 
stitutional theory of the bar acts by his 
queries. In California a public corporation 
has beer created notwithstanding the usual 
limitation on special acts of incorporation, 
and the legislation has been held valid. The 
bar appears there to be a corporation com- 
parable to other political corporations, such as 
counties and school districts, applicable to all 
persons of a class throughout the state. 

Mr. Julius Henry Cohen said that in New 
York it has been decided that the Supreme 
Court has complete control over lawyers and 
has the power to draft any group of lawyers 
at any time to perform a function in the ad- 
ministration of justice. “We hold a franchise 
and of course the state can make us pay a 


franchise tax. . . . The conception one must 
get is that we, as lawyers, are not merely 
competing for our own living, but are indi- 
vidual members of a group which carries col- 
lective responsibility. With that collective 
responsibility must be coupled a power and 
the public corporation is merely a means to 
an end.” 


In this connection it should be mentioned 
that when the Idaho State Bar act was first 
attacked in the Supreme Court Judge Clar- 
ence N. Goodwin, chairman of the Confer- 
ence of Delegates’ Committee on State Bar 
Organization, filed a brief as amicus curiae 
in which he showed that the bar of every 
state is inherently a body politic, a part of the 
state government, and as such is subject to 
reasonable control by the legislature. The 
legislature could control through any agencies 
it might select. To impose its control through 
the united action of all lawyers, in choosing 
the members of a board who will exercise the 
powers conferred as representatives of the en- 
tire bar, it makes a wise choice, choosing sel f- 
government as the most effective known 
agency, and one calculated to be not only the 
most efficient, but the agency through which 
willing obedience and self-respect may be in- 
culcated. 


Probationary Period for Migratory Lawyers 


As progress is made in the adoption of 


higher educational standards for admission to - 


the bar—there are now fifteen states that sub- 
stantially conform in their laws to the Amer- 
ican Bar Association’s standard—interest 
grows in respect to the matter of character 
investigation. And in this connection there 
appears to be a tendency to approve of the 
proposal that a probationary period should 
follow admission. The period might be for 
one year or any longer period. Five years 
would doubtless be sufficient. The powers of 
the practitioner during this period might be 
general, or limited. A practical step in this 
field was reported at the meeting of delegates 
from integrated bars held in Washington on 
May 7 by the Hon. Clarence M. Botts, repre- 
senting the New Mexico State Bar. Califor- 
nia delegates had complained that their state 
had been a dumping ground for lawyers who 
had moved to escape disbarment, or because 


of inability to succeed, or because of failure 
to pass examinations in states further east. 
Judge Botts said that there had been too many 
applicants for admission under reciprocity in 
New Mexico because their wives’ health re- 
quired the salubrious climate of that state. 
To meet this situation the integrated State 
Bar adopted a rule that a license good for 
only one year would be given on first admis- 
sion under the reciprocity rule. In some in- 
stances the applicants did not find themselves 
justified in opening an office. 

Apparently this rule should prevail in all 
states. There have been a host of evil con- 
sequences following admission through reci- 


procity and this would seem to be an easy and 


sure remedy. These evils will be stopped 
when and where the bar acquires professional 
consciousness and the power to control the 
matter. 


“It is a fine thing that in America the profession of law is open 


to everyone, however humble his origin. 


But we have been too 


prone to keep the office down to the level of the man instead of rais- 
ing the man to the level that the office demands. This is a common 
error of democracy.”—Everett Fraser. 


High Aim of Oklahoma’s Bench and Bar 


Judges and Lawyers United in Seeking Judicial Council With Full Rule- 
Making Powers to Escape Procedural Stalemate— 
Text of Favored Act 


Our national movement for the improve- 
ment of justice passed from the abstract stage 
when the first judicial council and the first 
inclusive, self-governing bar were established. 
In the few years that have elapsed a surpris- 
ing amount of progress has been made. It 
is likely that within two years a majority of 
the states will possess judicial councils. The 
bar integration movement is not expected to 
make equally swift progress but it is a fair 
prediction that it will include a majority of 
the states within a few years. 

But before this start was made, and con- 
tinuously since, the need for concrete reforms 
in the strictly procedural field was recognized 
and they have been sought through rule-making 
power within the judicial department. For 
the greater part the ideal has been rule-mak- 
ing authority in the supreme court and con- 
siderable progress has been made in bringing 
this ideal to fruition. 

We appear now to have reached a period 
of doubt as to whether a state supreme court 
is the best repository for this needed power. 
No effort will be made here to present argu- 
ments, but it must be pointed out that virtu- 
ally in every state in which the supreme court 
has broad rule-making powers the results have 
been disappointing. And it should be said 
that in its model judicature acts and in nu- 
merous articles published by the American 
Judicature Society the principle of having the 
direct work of formulating rules done by a 
judicial council has been consistently advanced. 

There is a direct analogy in the British ex- 
perience, where failure of the judges of the 
unified Supreme Court led within a few years 
to experiment which finally confirmed the 
rule-making power in a council composed of 
judges, barristers and, solicitors. The magni- 
ficent success of the work from that time 
should enlighten us in our present stage of 
doubt. 

The situation also recalls that which ob- 
tained in the movement to reform American 
municipal government, the success of which 
has been the most stimulating experience in 
governmental reform that our country has 
ever witnessed. It began dramatically with 
the Galveston flood. If a city were to be 
rebuilt in Galveston’s risky location it was 
obvious that there must be local government 
that would inspire faith in the city’s ability 
to repay loans. The first commission gov- 
ernment was hastily created, and it performed 
so wonderfully that it soon had enthusiastic 


imitators, and the great reform was on. For 
several years it was impossible to educate 
public opinion as to the shortcomings of a 
city council composed of four or five elected 
officials, each required to supervise personally 
a specific department of government. That a 
better plan had long been in use in Europe 
was no acceptable argument. Scores of cities 
plunged for the small commission with ama- 
teur administrators. Not until the principle 
of a council of amateurs, selecting an expert 
administrator with complete powers to run 
the city’s business had been endorsed by the 
Lockport Board of Trade, could attention be 
drawn to it. But from the time of its first 
adoption, under the name of commission- 
manager government, the plan was seen to 
be the correct one, and credit must be given 
to it for making municipal government re- 
sponsible and efficient in nearly five hundred 
cities, large and small, and relieving the 
nation of what was doubtless its greatest poli- 
tical failure. 

This correction of an error in mid-stream 
was by no means easy. But for the fact 
that all intelligent voters could be convinced 
by concrete comparisons this could not have 
been accomplished. 

It may be necessary for those who have 
so valiantly struggled on behalf of the prin- 
ciple of rule-making by the courts to revise 
their plan in the face of present experience. 

The apparent success of the judicial council 
movement gives great support to this idea. It 
is seen that supreme courts are over-burdened, 
that they are ultra-conservative, that they are 
not fitted especially to regulate the details of 
procedure. In saying this there is no inten- 
tion to give comfort to those who are satisfied 
with the work of legislatures in this field. 

Contrast the experiences in Michigan and 
in California. In the former state the supreme 
court was given by constitution full control 
of procedure, and then, by reason of inaction, 
permitted the legislature to usurp virtually all 
power. Later, though directly charged by 
the legislature, the court has done little, and 
that timidly. . There has been a vast amount 
of overhauling of procedure in Michigan, 
nearly all through statute law, and the de- 
mand for real reform is more imperative now 
than ever. In California the judicial council, 
having no practitioners in its membership, 
recently laid down a considerable body of new 
rules for the Superior Court. Many judges 
and most lawyers found faults in these rules. 
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It looked at first as though the principle of 
rule-making had been seriously prejudiced. 
But California lawyers had a perfect vehicle 
for expression. At the first meeting of the 
inclusive State Bar, after a general criticism 
of certain rules, a committee was appointed 
to wait on the judicial council and ask for re- 
vision. It was only a few weeks until the 
council and the committee together had 
worked out a revision which was satisfactory 
all around. It is easy to argue that if the 
California council had embraced practitioners 
this false move would have been avoided, but 
the important point is that correction came 
speedily through the co-operation of the sev- 
eral interests involved. 

It is but natural that the situation thus 
briefly sketched should give rise to proposals 
to vest rule-making in a selected council com- 
posed of representatives of appellate and trial 
courts and of the practicing bar. The start 
was made when Judge Harve Melton, of Mc- 
Alester, Oklahoma, induced the Conference of 
District and Superior Judges, and later the 
State Bar Association, to indorse the princi- 
ple of the judicial council with full rule- 
making powers. The purpose of this article 
is to present portions of Judge Melton’s ad- 
dress to the Oklahoma State Bar Association. 
The act which was drafted in consequence of 
the Bar Association’s endorsement, is pre- 
sented also. It is notable in respect to the 
choice of personnel for the council, as well 
as for the broad grant of powers to regulate 
procedure. It should be said too, that the 
same session of legislature which passed the 
state bar act (1929) would have created a 


judicial council with ordinary powers had not™ 


sponsors for this measure offered opposition. 
They took the ground that they would rather 
wait two years and try again than to fail in 
respect to the crucial part of their bill. 

Although the plan provides for the ap- 
proval of rules by the Supreme Court its 
author, and the supporting associations, evi- 
dently regard. such approval as mainly per- 
functory. 


Judge Melton’s Address' 


Practically every board, commission, tri- 
bunal, council, special court, or other body 
under whatever name created by congress or 
the legislatures have full and unrestricted 
power to formulate their entire procedure. 
The members of these various bodies are often 
laymen with no legal training or previous 
experience, operating in fields where there is 
no precedent to guide them. In many in- 
stances, they pass on matters involving vast 
property interests and often the most sacred 
personal rights. The power to prescribe their 
own procedure is conferred on these bodies 

1A considerable part of this excellent address 


not absolutely essential to the main argument 
has’ been omitted.—Editor. 


without a qualm or the slightest doubt or mis- 
giving. These various tribunals, free of 
cumbersome restrictions, function rapidly and 
effectively, and, as a result, draw down upon 
themselves little criticism. By some strange 
inconsistency, the ordinary courts of law, 
presided over by trained legal minds, perform- 
ing functions no more important in dollars 
and cents or in personal rights, in a field 
where precedent and experience are a con- 
stant aid, must need be restricted by technical 
rules and regulations to the minutest detail. 
No matter if these rules are antiquated, com- 
ing down as they do from the ox-cart days of 
49, and unfitted to present commercial needs, 
they must be kept inviolate. Thus fettered 
by a ball and chain, as aptly expressed by 
some of our writers, the courts are slowed 
down to a snail’s pace, unable to cope with 
the task before them, powerless to meet new 
conditions, helpless in a maze of intricate 
problems, pitiful in their comparative useless- 
ness and inefficiency. Yet the public demands 
of them that service which they cannot give. 
Is it any wonder that our entire judicial sys- 
tem in its involuntary helplessness is con- 
stantly subjected to an ever increasing barrage 
of vicious criticism? Can it occasion surprise 
that under such conditions the confidence of 
the public in our courts is being constantly 
lessened ? 

These restrictions, of course, had their 
origin in good intentions. They were brought 
about by a laudable though misguided zeal 
for the protection of public and private rights. 
In this, they have defeated their own ends 
and, in their ultimate results, have tended 
towards injustice rather than justice. 

Those who doubt that court procedure can 
safely be simplified have but to look at the 
progress made in England. It should be re- 
membered that originally she had the same 
straight-jacket system of procedure that we 
have. ‘That country has thrown that off and 
substituted a procedure simple, effective, 
speedy and entirely satisfactory to the public. 
As a result, her courts have retained the full 
confidence of the public during the same 
period that our courts have lost it. 

From this, it might be suggested that a 
happy solution of our problems would be to 
adopt in toto England’s code of procedure. 
An examination of these rules, however, will 
disclose that such a change would be entirely 
too revolutionary and confusing, and would 
probably not be suitable to our conditions. 
The example of England is valuable to us, 
not in the particular rules adopted there, but 
in the machinery by which that has been 
brought about. 

Parliament was long besieged by the same 
despairing cry for relief that we now hear. 
Instead of substituting a new straight-jacket 
in the form of a code of procedure, it turned 
the whole matter over to the judicial depart- 
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ment. In 1876 it created a rules committee, 
which, as now constituted, consists of seven 
judges, the Lord Chancelor, two barristers and 
two solicitors.2 This newly created tribunal 
was given full power to change all rules of 
procedure, subject at all times to modification 
or repeal by parliament. For more than fifty 
years this committee has retained this full 
power. Instead of adopting a complete new 
code of rules, it has developed by a gradual, 
intelligent process the present efficient and 
satisfactory system. 

Those who have given the subject careful 
thought in America, led by such jurists as 
Taft, Root and Hughes, are practically a unit 
in advocating a similar plan in this country. 
The term “judicial council” is usually applied 
to the proposed body here. 

The question might be asked, why not turn 
this function over to the courts instead of 
creating a new tribunal. In the first place, 
experience does not commend such a plan. 
Parliament first tried this in 1873 but obtained 
no satisfactory results. The courts 
are poorly organized as a rule-making ma- 
chine. They are already swamped with work 
and cannot give the study and attention re- 
quired. In the next place, the proposed ju- 
dicial council is composed of members of 
both the bench and bar. It would therefore 
be responsive to the needs of the practi- 
tioner and litigant as well as to those of the 
courts. It must be remembered that the 
lawyer is as much a part of our judicial sys- 
tem as is the judge. Each is a sworn officer 
of the court. A procedure coming from such 
a composite body would therefore not only 
respond better to the needs of both bench 
and bar but would be more likely to commend 
the respect and confidence of both. Doubt- 
less the phenomenal success of the English 
rules committee is largely due to the fact 
that while it is a component part of the 
judicial department, it is composed of both 
bench and bar. 

The functions of the proposed judicial 
council are two-fold: 

1. It would make a constant study of our 
needs, receiving all suggestions that might be 
made from all sources. It would require re- 
ports from the clerks of all courts in order 

2The Supreme Court of Judicature (Consolida- 


fiom) Act of 1925, Sec. 99 (4), provides as fol- 
Ows: 

“Rules of court may be made by the Lord 
Chancellor together with any four or more of the 
following persons, namely, the Lord Chief Jus- 
tice, the Master of the Rolls, the President of 
the Probate Division and four other judges of 
the Supreme Court, two practicing barristers 
being members of the General Council of the 
Bar, and two practicing solicitors, of whom one 
shall be a member of the Council of the Law 
Society and the other a member of the Law 
Society and also of a provincial Law Society. 

“The four other judges and the barristers and 
solicitors aforesaid shall be appointed by the 
Lord Chancellor, in writing, under his hand, and 
shall hold office for the time specified in the 
appointment.” 
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that the status of litigation might be known. 
In its advisory capacity, it would recommend 
to the legislature changes not strictly pro- 
cedural but legislative in character. 

2. It would have full power to revise, 
change and make new rules of procedure, 
giving ample notice to the bar. 


Advantages of Proposed System 

Some of the advantages of such a council 
may be enumerated as follows: 

1. It would be a body of experts, fitted 
by experience and knowledge of the subject 
matter, to solve the highly technical and diffi- 
cult problems at hand. In passing, I might 
remark, that we have many able members of 
this Association, active in the practice of law, 
who have been untiring in the past in their 
study and efforts to reform our system, who 
would be valuable members of such a tribunal. 

2. The council would have frequent meet- 
ings instead of a biennial session as is the 
case with the legislature. Thus more speedy 
relief could be expected. 

3. The changes brought about would be 
gradual and evolutionary in character. 

4. Having no other functions to perform, 
it would not be handicapped by other multi- 
farious business as would be the case if the 
courts were given rule-making power and as 
is the case now with the legislature. 

5. If a mistake should be made, it could 
be rectified without delay. 

6. Any member of the bar having a sug- 
gestion would have an opportunity to appear 
before the body and be assured of a hearing. 
In this way it would be responsive to the 
best thought of the entire fraternity. 

7. Finally, the entire, responsibility for 
the proper administration of justice would 
be placed square,” on the judicial department, 
including both bench and bar. Such a re- 
sponsibility would be an incentive that would 
compel action. The courts and the bar are 
smarting under the criticisms to which they 
are constantly subjected in matters over 
which they have no control and should -be 
given the opportunity to correct these defects 
themselves. 

It appears that the object of much legisla- 
tion relative to the judiciary has been to 
restrict its powers in order that it might not 
perpetrate some imaginary atrocity against 
the constitution or the rights of the indi- 
vidual. Yet history does not justify any such 
fear. The judicial department has been the 
balance wheel of our constitutional govern- 
ment. Having the final interpretative power, 
it had the task of determining the exact limit 
of the powers of every department of our 
government. It has determined the respective 
powers of the state and national governments 
and prevented each from encroaching upon 
the prerogatives of the others. Likewise, 
both in state and nation, it has protected each 
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of the three coordinate departments of our 
government from encroachments from the 
others. It has even had the authority to de- 
termine the extent and limits of its own 

wers. It could have, if it had been so 
inclined, by a gradual process, encroached on 
the other departments and taken over powers 
not rightly belonging to it. With remarkable 
restraint that has challenged the admiration 
of all, it has consistently refused to assume 
a single function not conferred upon it by 
our constitutions. On the contrary, in the very 
subject matter in which we are now dealing, 
it has permitted itself to be bound hand and 
foot by another co-ordinate department so as 
to render itself impotent in the performance 
of its rightful functions. With this history 
of conservative and unselfish fortitude on the 
part of the judicial departments, are we 
justified in apprehending that either the in- 
tegrity of our constitutional government or 
the liberty of its citizens would suffer if we 
again assume the functions rightfully belong- 
ing to us? Any such apprehension is a reflec- 
tion on the bar as well as the courts. 


Personnel of the Council 

Possessing as it would such vital and far 
reaching functions, it is of the utmost im- 
portance that in its personnel, the proposed 
council should consist of those best fitted to 
perform those duties. The plan generally out- 
lined by the proponents of this movement and 
followed by many of the states that have 
created a council is patterned after the rules 
committee of England. It generally consists 
of at least two appellate justices, two or 
more trial judges and three or four members 
of the bar. Usually the chief justice is a 
member, but in some in-tances, he is per- 
mitted, in his discretion, to appoint in his 
stead some associate justice or ex-justice who 
may be peculiarly qualified for the work. An 
executive head should be provided and this 
official should be chosen by the council itself. 
In most instances, members serve without 
compensation, but in my opinion, those who 
are not already salaried public officials should 
be allowed a per diem for a limited number 
of days each year. The respective tenure 
of the members should not be coterminous, 
thus giving the body permanence. 

It is self evident that if the appointments 
are political that the best results could not 
be expected. This being strictly a judicial 
function, the appointments should be under 
the control of the judicial department. Those 
who are members of the bar only, should be 
nominated by the bar association, either 
through its president, executive council or a 
special committee appointed for that purpose. 

Much has been said about the unification of 
our courts. Attention is called to the fact that 
the unified court system of England has been 
largely due to the study and recommenda- 
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tions of the rules committee. A judicial coun- 
cil, in its advisory capacity, is admirably fit- 
ted for the task of working out and submit- 
ting for adoption such a system. Many un- 
successful attempts have been made in Okla- 
homa to unify our court system. The creation 
of a judicial council in this state would be a 
long step toward the practical solution of this 
question. 

But, it may be suggested, that if it is so 
difficult to get legislative action along ordi- 
nary lines, it will be all the more difficult to 
create a judicial council by legislative act. 
The answer is that the creation of a council 
presents no such puzzling problem to the 
average legislator as does the enactment of a 
complicated plan of judicial administration, 
involving technical rules of procedure, which 
he does not and can not understand. He does 
understand what it means to create a new 
tribunal and to confer on it certain powers 
and functions. Scarcely a session passes with- 
out the creation of one or more such bodies. 
The average legislator also knows that there 
is an insistent demand for reform in court 
procedure and he is just as anxious as we 
are to find relief. He also knows that he is 
unable to comprehend the details involved in 
the necessary measures for such relief. He 
knows that a body of experts can work out 
these details better than he can. The logical 
conclusion, therefore, is that we will have 
more success in securing from the legislature 
the creation of a tribunal to work out these de- 
tails than we will in attempting to get the 
legislature to work them out. 

Furthermore, the creation of such a council 
does not mean the surrender of a single power 
now possessed by the legislature. The same 
legislative body that creates it has the power 
to abolish it at will, or it can change or abro- 
gate any act of such council. The residuary 
power therefore remains with the legislature. 
The English parliament evidently had some 
misgivings for it specifically reserved the right 
to control the rules committee, but in not a 
single instance since its creation, has parlia- 
ment exercised that power. To allay any 
possible doubt on this point, the proposed act 
creating a judicial council, might well con- 
tain a provision reserving the right of control 
in the legislature. 


High Aim is Counseled 


A number of states have already created 
judicial councils and plans are before the leg- 
islatures of many other states for adoption at 
this time. Unfortunately, not a single judi- 
cial council thus far created in America has 
been given rule-making authority. Doubtless 
we can easily secure such a council in Okla- 
homa with only advisory power. If we stop 
at this we will have omitted that vital function 
of a judicial council so earnestly advocated 
by that great array of eminent American jur- 
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ists who have given the matter such careful 
study. A council with only advisory powers 
would have exactly the same powers that the 
special legislative committee of this bar asso- 
ciation has. Doubtless if we create a council 
with such limited functions, it will have for- 
mulated a definite and salutary set of pro- 
posals by the time the legislature meets two 
years from now. We will then be under the 
necessity of appearing before that legislature 
and pleading for the adoption of each and 
every one of these proposals. Failing in this, 
(and fifteen years of such failures should 
convince us that we cannot succeed) the relief 
will again be postponed to the session of the 
legislature four years hence with nothing ac- 
complished. In the meantime a competent 
judicial council composed of members of our 
own profession, endowed with full rule-mak- 
ing power, with its frequent sessions, by a 
gradual process of adopting a few changes 
at a time, could in such four-year period ad- 
vance far in procedural reform. 

The emergency is too great for such delay. 
The bench and bar are on trial. We are 
charged with gross failure in the perform- 
ance of our allotted functions. We are al- 
ready guilty in the minds of the jury. Our 
plea must be in the nature of a confession 
and avoidance. The burden of proof is upon 
us. It is time for action on our part. 

The difficulty will not be so much with the 
legislature as with us. If we believe in our- 
selves, if we have that confidence in our 
great profession that we claim we have, we 
cannot have any doubt that we can safely 
work out our salvation if the power is placed 
in our hands to do so. 

With public sentiment behind us in any 
effort that logically assures relief and by vir- 
tue of the power and influence of a united bar, 
we can speedily accomplish this change, if 
we earnestly attempt it. Let us throw aside 
that timidity and hesitancy that has so long 
proven an obstacle to real judicial progress. 
Let us not be satisfied with an abortive half- 
way measure. Let us by one stroke eradicate 
that fundamental error in our rule-making ma- 
chinery. We will thereby place ourselves at 
the head of all the states of America and pave 
the way for real and speedy judicial reform. 


Act Creating Council with Rule-Making Power 


Section 1. A judicial council is hereby 
established and created which shall be com- 
posed of the Chief Justice of the Supreme 
Court, or in his discretion, an associate justice 
to be appointed by the Chief Justice in his 
stead; the Presiding Justice of the Criminal 
Court of appeals, or in his discretion, an as- 
sociate justice to be appointed by the Presid- 


ing Justice in his stead; two District Judges | 


of different judicial districts, each of whom 
shall have served in such capacity for at least 
four years prior to his appointment; and four 
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resident lawyers each of whom shall have 
been admitted to practice for not less than ten 
years previous to his appointment, no two of 
said lawyers to be from the same congres- 
sional district. 

All appointments of District Judges and 
lawyers to said Council shall be made by the 
Governor. The lawyer members shall be ap- 
pointed from a list of twelve, nominated by 
the conference of District and Superior 
Judges of Oklahoma, or by a committee there- 
of selected by such conference for such pur- 
pose, provided said list is furnished within 
ten days after notice to make such nomina- 
tions. 

Of the original members of the council, the 
Justice of the Supreme Court, one judge and 
two lawyers shall be appointed for a term of 
two years and the Justice of the Criminal 
Court of Appeals, one judge and two lawyers 
for a term of four years. Upon the expira- 
tion of the terms of the original members, 
each succeeding member shall be appointed 
and hold office for a term of four years and 
until his successor shall have been appointed 
and qualified. The term of each member, ex- 
cept that of a District Judge, shall terminate 
upon his ceasing to belong to the class from 
which he is appointed. All vacancies shall 
be filled by appointment for the unexpired 
term in the same manner as provided for orig- 
inal members. 


Section 2. The Judicial Council shall select 
one of its members as chairman for such 
period as it may choose, and shall meet semi- 
annually and more frequently if necessary, 
upon call of the chairman or a majority of 
its members. 


Section 3. It shall be the continuous duty 
of the Judicial Council to make a careful sur- 
vey and study of the judicial department of 
the State for the purpose of determining ex- 
isting defects in its organization and in the 
administration of justice therein. It shall 
make particular study of defects causing un- 
necessary delays and miscarriages of justice 
and shall formulate practical remedies for the 
correction of such defects. As an aid to the 
solution of these problems, it shall investigate 
the volume and condition of business in the 
courts whether of record or not, the methods 
and rules of procedure therein, the time elaps- 
ing between the initiation of litigation and the 
conclusion thereof, the condition of dockets 
as to unfinished business at the closing of 
terms, and shall receive and consider sugges- 
tions from judges, members of the bar, public 
officials and citizens concerning faults in the 
administration of justice. 


Section 4. The Judicial Council shall have 
full power to change, amend and abrogate any 
and all rules of pleading, practice and pro- 
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cedure now existing, whether by statutory 
enactment or court order, or which may here- 
after be in force, in all trial and appellate 
courts, both civil and criminal, whether of 
record or not, and all such rules of pleading, 
practice and procedure in appeal both civil 
and criminal from one court to another, 
whether of record or not, and to formulate 
new rules of pleading, practice and procedure 
concerning. all such matters, its actions in all 
cases to be subject to approval and adoption 
by the Supreme Court of the State. The Su- 
preme Court is hereby given power and au- 
thority to approve and adopt such actions and 
proposals of the Judicial Council. All such 
changes, amendments, abrogations and new 
rules of pleading, practice and procedure 
shall become effective from and after a date 
to be fixed by the Supreme Court not less than 
forty days after their approval and adoption 
by the Supreme Court, All statutory and other 
rules of pleading, practice and procedure now 
in force shall remain in force until changed 
as herein provided. The Council shall make 
regulations governing the posting and record- 
ing of all changes in procedure by the clerks 
of all courts of record, and it shall be the 
duty of such clerks to comply with such reg- 
ulations in order that the members of the Bar 
and the public shall have notice of such 
changes. 


Section 5. The Council shall submit to the 
Governor on or before December first of each 
year a written report of the work of the 
Council, the facts ascertained, the condition of 
the business in the courts, conditions found 
to be defeating or deferring the administration 
of justice, with recommendations concerning 
needed changes in the organization of the 
judicial department and such other changes 
as in the opinion of the Council will promote 
speedy justice. 


Section 6. The clerks of the various courts 
of record in this State, judges and justices of 
the courts not of record, and sheriffs and 
police officers, shall on request of the Judicial 


Council, without charge, furnish such infor- 
mation relating to rules, methods and proce- 
dure in vogue in their respective courts, and 
the condition of legal business therein as may 
be deemed necessary by the Council in per- 
forming its duties. 


Section 7. The Judicial Council shall estab- 
lish an office and employ an Executive Secre- 
tary who shall be a practicing lawyer posses- 
sing the same qualifications as the lawyer 
members of the Council. The Executive Sec- 
retary shall give as much of his time as is 
necessary and as the Council shall require in 
the performance of the duties of his office. 
Such Secretary shall keep the records of the 
Council and perform such other duties as 
shall be prescribed by the Council. The Coun- 
cil may employ a stenographer and such other 
clerical assistance as may be found necessary 
in the performance of its duties. 


Section 8. The lawyer members of the 
Council shall receive as compensation for 
their services Ten Dollars ($10.00) per day 
while in actual attendance at sessions of the 
Council or while going to or from same, not 
to exceed twenty-five (25) days in any one 
year. 


The salary of the Executive Secretary, shall 
be fixed by the Council, not to exceed Four 
Thousand Dollars ($4,000.00) per annum. 


Section 9. All members of the Council 
shall be paid their actual and necessary ex- 
penses incurred within the State of Oklahoma 
in the performance of their duties. All bills 
and accounts of the Council shall be approved 
by the chairman and shall be audited and paid 
as other claims against the State, authorized 
by law. 


Section 10. The Legislature hereby re- 
serves the right to change, amend or abrogate 
any rule adopted by the Judicial Council and 
the Supreme Court under the authority here- 
in given. 


There is not the slightest reason why into judicial work we 
‘should not introduce some simple and primary principles of business 
dispatch. When we have too much work in one district and too 
little in another, we should use the judge whose work is done, to 
help out the man in the other district whose work is too heavy for 
him to get through. Judges should be independent in their judg- 
ments, but they should be subject to some executive direction as to 
the use of their services, and somebody should be made responsible 
for the whole judicial business of the United States.—/Villiam How- 


ard Taft. 


Cleveland Court’s Excellent Record 


Sixth Annual Report of Common Pleas Court of Cuyahoga County Shows 
Continued Progress—A Model for All Large Cities. 


The Common Pleas Court of Cuyahoga 
County, sitting in the city of Cleveland, is 
probably the only court of general jurisdic- 
tion in the country which has superintendence 
by a chief justice who possesses real admin- 
istrative authority. It has made a brilliant 
record of achievement since this sensible plan 
was inaugurated in 1923. The sixth annual 
report covering the year 1929 is replete with 
evidence that the court is continuing to de- 
serve the high praise which has been bestowed 
upon it. 

The plan is based upon an Ohio statute 
which permits of the selection by the judges, 
in any county having three or more Common 
Pleas judges, of one of their number to serve 
as administrative chief justice to the end of 
his term. Judge Homer G. Powell was cho- 
sen, and on the beginning of a new term, in 
January, 1929, he was again selected, and ac- 
cepted with the understanding that if he 
should choose to resign his resignation would 
be accepted without discussion. 

The plan had been in effect only a few 
months when it could be said that the work 
of the court, at least as measured by accom- 
plishments, had been revolutionized. Doubt- 
less this court was previously as well admin- 
istered as other large city courts. The prog- 
ress consisted in taking up the slack. A sys- 
tem was inaugurated so that civil trials would 
follow one another without loss of time. 
Lawyers could tell in advance almost to an 
hour when their cases would be called for 
trial. So perfect was this continuous check 
on progress in every courtroom that lawyers 
could be summoned by telephone fifteen min- 
utes before they were actually needed for 
trial. And by checking against engagements 
in every court in the city, including federal 
courts, it became impossible for counsel to as- 
sign other engagements as a ground for con- 
tinuance. 


Started by Bar Association 

In this connection it should be said that the 
Cleveland Bar Association was largely instru- 
mental in bringing about this efficiency sys- 
tem. They studied the courts in several large 
cities and found that they had to originate a 
method in order to get efficient operation. 
Doubtless great credit is due to the Cleveland 
Bar Association. It has made judges realize 
that they do not jeopardize their interests by 
adhering to a good system and it has induced 
lawyers to comply and co-operate. 

There has been no disposition to gain by 


hurry. The accustomed trial procedure re- 
mains the same as before. A good share of 
all the civil cases are tried to the jury. Spe- 
cialization has kept trial judges steadily at 
work and jury service must have been greatly 
improved. It is demoralizing to jurors to find 
that “service” consists largely as in some jur- 
isdictions, in loafing around waiting for op- 
portunity to hear a case. 

The report for 1927 showed that in a little 
over four years the cost to the county of 
maintaining this court had decreased from an 
average per case of $38.25 to $21.30, making 
a clear saving for this period of $1,039,833.59. 
And this notwithstanding the fact that sala- 
ries increased in the same period to the 
amount of $61,821.45. 

Previous articles, giving more detail, will 
be found in this Journal as follows Vol. vii, 
No. 4-5; Vol. xi, No. 1; Vol. xii, No. 1. 

The 1929 report is devoted mainly to devel- 
opments in divorce and criminal jurisdiction. 
At the beginning of the year a Domestic Re- 
lations Division was created so that every- 
thing pertaining to divorce litigation would be 
dealt with by a single judge. This concentra- 
tion of responsibility has proved highly suc- 
cessful. And by relieving other judges the 
system is credited with an increase in cases 
disposed of by the judges from 1,072 to 1,206. 


Solving Bail Bond Problem 

The bail bond problem, which is everywhere 
acute, was tackled by a committee whose re- 
port is published in full. It offers suggestions 
to the courts of other cities. The problem 
is largely that of investigation before accept- 
ing bonds to insure real protection for the 
state. The committee made arrangements 
with abstract companies to make adequate re- 
ports on property listed within a few hours 
at a cost ranging from $12 to $25. The rec- 
ommended rules were adopted and the plan 
is now on trial for six months. The matter 
of probation is reported on fully. There is 
an informative report from the court’s Psy- 
chiatric Clinic. Finally there is a report from 
the committee of judges on foreclosure cases. 
In the last year or two there has been an un- 
fortunate increase in foreclosures on home 
property. The committee finds that money is 
available to carry loans in the banks and trust 
companies, and a willingness to assist, and 
state its opinion that a spread of information 
concerning this may obviate many losses by 
foreclosure. It is believed that the slump 
in real estate values has run its course. 
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Reports such as this hold out great promise 
for the future of our large city courts which 
are drifting along the paths of laissez faire 
without a conception of the service they may 
render and the credit they may gain. Very 
generally the judges of these courts are afraid 
that superintendence will increase their la- 
bors. In some instances they are doubtless 
right, for they loaf shamefully under a system 
that obscures their individual administration. 
But no judge who puts in a fair amount of 
time has reason to fear expert supervision, 
if the Cleveland experience of six years means 
anything. 


Are Receiverships an Asset? 


There is, however, another element, which 
proved to be decisive in the failure in Cin- 
cinnati to adhere to the system which did so 


much for Cleveland.’ It is the matter of 
patronage through receiverships. Under re- 
sponsible direction this patronage is controlled 
by the chief justice. So controlled there is 
virtually no opportunity for scandals. It is 
to be presumed that with honest judges no 
advantage could derive from the power to ap- 
point receivers except in respect to political 
influence. But when the power is exercised 
for the court by the chief justice all the as- 
sociate judges are on an equal footing, and 
power always implies the possibility of ene- 
mies as well as friends. 

In this day of surveys it would well be 
worth ten times its cost to have a survey in 
this little known field of receiverships. It 
would probably show that there is no net gain 
to judges in participating in these appoint- 
ments. 


A Bar Referendum 


By Epwarp ALLEN* 


The State of Washington has demonstrated 
that the referendum may be successfully em- 
ployed to obtain the opinion of the bar on 
questions of legal procedure. A forward step 
has also been taken in popularizing the work 
of the Judicial Council. 

In Washington the State Bar Association 
has a president, a secretary and an executive 
secretary. It also has a vice-president for 
each congressional district. Under the affili- 
ation system which there prevails, all mem- 
bers of local bar assr~‘ations are also mem- 
bers of the State Association. 

The Judicial Council consists of Supreme 
Court and Superior Court judges, members 
of the legislature, a prosecuting attorney and 
practicing lawyers. It meets frequently and 
its best known function is to formulate pro- 
posals for modifying procedure, both civil 
and criminal. Its recommendations are sub- 
mitted to the Supreme Court which, being 
vested with the rule making power may, if so 
minded, effectively adopt the proposals. 

During the first few years of its existence 
the Judicial Council found itself confronted, 
probably unjustly, with constantly recurring 
criticism that it was radical, was a nuisance 
and was trying to disturb and confuse the 
practitioner. 

Two plans were concurrently put into effect 
which it is believed have noticeably changed 
the attitude of the critics. The first is that 
of referring to all the lawyers in the State 
all proposals for change of procedure, request- 
ing that these be considered by each local bar 
association, voted upon and the results re- 
turned to the council for its assistance. 


1A. J. S. Journal, Vol. XII, No. 1, p. 11; No. 
6, p. 181. 


The second plan is that the executive secre- 
tary of the State Bar Association also acts 
as executive secretary of the Judicial Council, 
and, together with the president and secre- 
tary of the State Association, attend meetings 
of the various local bar associations sched- 
uled in each district by its state vice-presi- 
dent. At such meetings the aims and methods 
of the Judicial Council are explained. 

The points stressed are that the Judicial 
Council, while desiring to be truly progressive, 
does not intend to be revolutionary; that no 
proposal will be submitted as a recommenda- 
tion to the Supreme Court unless it has the 
pronounced sentiment of the bar behind it; 
and that the Judicial Council has no intention 
of endeavoring to dominate the bar but on 
the contrary desires to constitute an instru- 
mentality whereby the desires of the bar may 
be crystalized and carried into effect. 


Method for Securing Bar Opinion 


Last fall the council prepared proposals for 
five new rules of court, had them printed in 
pamphlet form and distributed to the bench 
and bar. Such questions were dealt with as 
time and manner of excepting to findings of 
fact and conclusion of law, motion for judg- 
ment n. o. v. and for arrest of judgment, time 
and manner of giving notice of appeal, form 
and filing of appeal bond, and so forth. 

Eleven local bar associations (including all 
the larger associations) and various individual 
judges and lawyers expressed their opinion 
upon some or all of the proposals. Many 
suggestions of change of phraseology were 


*President of the Washington State Bar Assoc. 
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submitted. Most of the proposals were over- 
whelmingly endorsed, but because of the con- 
structive suggestions received the Council has 
carefully worked over all of the rules and has 
again referred some of the revisions in a new 
pamphlet which sets forth the present statute, 
the original proposed rule and the present 
proposed substitute. « 

The notice upon the cover of this pamphlet 
aptly expresses the attitude of the Judicial 
Council as follows: 


“Your response to the Judicial Council’s 
Questionnaire of last November has been very 
gratifying and exceedingly helpful. After 
studying a tabulation of these replies (which 
show each name, vote and comment of the per- 
son, firm or bar association) the council is 
prepared to recommend the adoption of some 
of the proposed rules. However, there has been 
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opposition to Proposed Rules A-1 and A-2, 
coming especially from some of the superior 
court judges, and a substitute for this rule has 
also been submitted. Under the circumstances 
it has been deemed advisable to re-submit this 
matter to you, first giving the existing law 
and court rule upon the subject involved, then 
the proposed rule as first submitted to you 
and then the substitute proposed rule. Below 
is provided a place for expressing your opin- 
ions upon the subject and it is urged that you 
jointly and severally consider the proposed 
changes and send in your conclusions as soon 
as possible so that tabulations may be made 
before the next meeting of the Judicial Coun- 
cil, which will be held in Walla Walla at the 
same time the State Bar Association meets.” 


It is hoped that the plans thus adopted in 
the State of Washington may contribute use- 
ful suggestions for other jurisdictions. 


Intermediate Appellate Courts 


Advantages of a Single Court of Review, Sitting in Divisions, 
Impressively Presented by Prof. Edson R. Sunderland 


A right of appeal involves the existence 
of a hierarchy of courts, and a hierarchy 
of courts presupposes a somewhat highly de- 
veloped political system. Hence in early times 
the court of first instance, as the immediate 
delegate of the judicial power of the govern- 
ment, heard and disposed of cases with abso- 
lute finality. Such was the situation in Rome 
in the simple days of the republic, and it was 
only with the more elaborate organization of 
the empire that a system of judicial appeals 
came into existence (Hunter on Roman Law 
(4th Ed.) 1044). The same situation was 
repeated in England. In the twelfth century 
there was no appeal from inferior courts to 
the king’s court, but there were methods of 
removing cases before judgment. The ecclesi- 
astical courts, however, deriving their organi- 
zation from Roman sources, became a model 
which finally brought into existence a civil 
system of judicial review (2 Pollock and 
Maitland: Hist. of English Law (2d Ed.) 
664,666). 

The great number of appeals which result 
from modern litigation has made it necessary 
in many jurisdictions to increase the number 
of appellate judges, and this has in turn raised 
the question as to the most efficient manner in 
which an appellate bench can be organized. 

*At the annual meeting of the Association of 
American Law Schools in New Orleans, Dec. 30, 
1929, two papers on appellate “ourts were pre- 
sented. They were published in The American 
Law School Review (West Publishing Co.), Vol. 
VI, No. 11. Walter F. Dodd gave a comprehen- 
sive survey of the appellate courts of the coun- 
try. The shorter address by Professor Sunder- 
land, of the University of Michigan School of 


w, is of a more critical nature. Subheads and 
italics do not appear in the author’s text. 


Inferior court appeals have usually been 
carried to the superior courts of general jur- 
isdiction, which have taken care of such ap- 
pellate business in addition to their work as 
courts of first instance. Such appeals involve 
small values, require prompt decision, and 
cannot carry a heavy expense to the parties, 
and the commonly employed system of a local 
rehearing before a judge of higher grade 
seems to meet the situation well enough. 

The chief difficulty arises in appeals from 
superior courts. Should appellate jurisdic- 
tion be divided, some cases going to one court 
and some to another with a possible second 
appeal? The federal judiciary is so organ- 
ized and many states have adopted the same 
plan. It is a logically attractive theory, but 
American experience has uncovered many se- 
rious defects. 

In the first place there is a complete lack 
of any sound basis upon which the jurisdic- 
tion can be divided. This is evident from the 
diversity and confusion in the distribution of 
appeals between intermediate and _ highest 
courts. It can be fairly said that there is not 
a single question or field of the law, and not 
a single case, which would not fall within the 
jurisdiction of an inferior appellate court in 
some states and of the highest court in others. 


Division of Appeals Is Arbitrary 


And not only is there no principle upon 
which a workable division of appellate business 
can be made, but the very lack of such a 
principle fosters perpetual amendments of the 
provisions regulating appeals. In 1906 Geor- 
gia, by a constitutional amendment, provided 
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for a distribution of appeals between the Su- 
preme Court and the Court of Appeals, and in 
1916 it again amended the Constitution, com- 
pletely changing the basis for the distribu- 
tion. Illinois has never had any rest on this 
subject, and after establishing a system in 
1877 (L. p. 75), remodeled it in 1879 (L. p. 
169), again in 1887 (L. p. 156), again in 1907 
(L. p. 467) and again in 1909 (L. p. 304). 
Indiana has enacted no less than eight com- 
plete and different schedules for appeals to 
the two courts, in 1891 (Acts, ch. 37), 1893 
(Acts, ch. 29), 1901 (Acts, ch. 247), 1907 
(Acts, ch. 148) 1911 (Acts ch. 117) 1913 
(Acts ch. 166), 1915 (Acts ch. 76), and 1925 
(Acts, ch. 201), besides minor changes. No 
state has succeeded in finding a plan for dis- 
tributing appeals which seems to be entirely 
satisfactory. And this will doubtless continue 
to be so, because every system of apportion- 
ment is only an arbitrary and capricious ar- 
rangement without any principle of logic or 
convenience to support and sustain it. 

Furthermore, litigation constantly goes on 
over the interpretation of statutes which ap- 
portion the appeals, so that the same problem 
of jurisdiction emerges in the appellate pro- 
cedure which we meet in connection with the 
existence of more than one trial court. 

A no less serious difficulty growing out of 
the use of more than one appellate court is 
the question of finality of decision in the 
lower court, so as to allow or prevent suc- 
cessive appeals. There is every conceivable 
degree of finality or lack of finality, in these 
intermediate appeals, found among the Amer- 
ican states which employ such courts. 


Double Appeals Wasteful 

Double appeals are an economic waste and 
a menace to public confidence in the courts. 
Reversals of one appellate court by another 
appellate court tend to discredit the whole 
judicial establishment in popular esteem. 
This is a serious thing under present condi- 
tions. The cost and uncertainty of litigation 
have always been the two chief complaints 
against the administration of justice, and 
double appeals certainly increase the first and 
emphasize the second. They often result in 
a final decision by a minority of all the judges 
who have passed upon the case. In the fa- 
mous case of Allen v. Flood (1898) A. C. 1, 
which involved a double appeal, out of 21 
judges of substantially equal ability who par- 
ticipated in the decisions, 13 were for the 
plaintiff and only 8 for the defendant, but 
the defendant won. A close majority deci- 
sion for reversal on a second appeal! will 
usually mean a decision by a minority of the 
judges involved. This constantly occurs in 
all states which have intermediate courts. 

In an editorial regarding the new Lord 
Chancellor, Sir Douglas Hogg, who assumed 
the title Lord Hailsham, the London Law 


Journal, on April 7, 1928, says “Shall we 
see something done to check the burden of 
appeals, which has been heavier under the 
Judicature Acts than ever it was before? The 
modern practice of successive appeals, it has 
been said, introduces the gambling element, 
and debars prudent men from embarking in 
litigation. What a suitor wants is to get u 
decision of the Court, not to be the corpus 
vile for the judicial making of the law.” 

The recognized evil of double appeals has 
undoubtedly had a great influence in shaping 
the jurisdictional provisions of appellate court 
statutes, but the varying degrees of success 
with which they have met the problem are 
very striking. Many devices have been em- 
ployed. Some are relatively efficient, others 
are not. There is probably no state where 
any civil action may not under some circum- 
stances be carried through the intermediate 
court for a second appeal so that no litigant 
can be sure in advance that he may not have 
to fight his case through two appellate courts. 

Very few states have attempted to make the 
decisions of the lower appellate court abso- 
lutely final for the reason, no doubt, that the 
highest court would thereby lose the super- 
visory power over the decisions of inferior 
courts which the Constitution gives it or 
which it seems desirable that it should have. 
The Supreme Court of Indiana has discussed 
this problem exhaustively in Ex parte France, 
176 Ind. 72. 

To fully retain such supervisory power the 
Supreme Court should have authority to bring 
up any case from the inferior appellate court 
which it believes merits its attention, and most 
states recognize this practice either through 
express constitutional or statutory provisions 
or by implication from the constitutional na- 
ture of the court of last resort. Thus, in Ex 
parte Louisville & Nashville R. R. Co. (1912) 
176 Ala. 631, it was held that while the con- 
stitution gave final appellate power in many 
cases to the Court of Appeals, it yet vested 
general superintendence and control in the 
Supreme Court, and, it was therefore compe- 
tent for the Supreme Court to use certiorari 
to compel the Court of Appeals to follow the 
rules of law laid down by it. See also In re 
Court of Appeals, 14 Colo. 478; State ex rel. 
v. Reynolds, 247 Mo. 19. But the more com- 
mon practice is to expressly authorize the 
Supreme Court to order up cases from the 
lower appellate court for review, either by 
the writ of certiorari or by a mere order for 
transfer—California (Const. art. 6, § 4); 
Georgia (Const. art. 6, § 2); Illinois (L. 1909, 
p. 304); Kansas (L. 1895, ch. 96); Missouri 
(Const. art. 6, Amend. of 1884, § 8); Ohio 
(Const. art. 4, § 2); New Jersey (Comp. St. 
1910 p. 2208); New York (Const. art. 6, § 
9); Pennsylvania (L. 1894, No. 128); Ten- 
nessee (Acts 1907, ch. 82); Texas (Rev. Civ. 
Stat. 1925, art. 1739). 
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Relying Upon Certiorari 

Another method of maintaining the final 
authority of the Supreme Court, which is less 
direct and obviously less effective, is by au- 
thorizing the inferior appellate court to cer- 
tify cases or questions to the Supreme Court 
for decision. This method is frequently used 
in connection with the proceedings by certi- 
orari, so that a case may be sent up by the 
inferior court or called up by the higher court, 
as either court may be induced or required. 


Now it is obvious that if the final authority 
of the Supreme Court is to be fully protected, 
an intermediate appellate court necessarily im- 
plies either a second appeal, or an application 
for a second appeal, as a possible incident in 
every case. This is burdensome alike to the 
parties and to the courts, and the mere right 
to apply for a second appeal produces sub- 
stantially the same burden upon both court 
and parties as the unrestricted right to appeal. 


The weight of this burden was strikingly 
brought out by Chief Justice Hiscock, of the 
New York Court of Appeals, in discussing 
means for relieving that court, at the meeting 
of the New York State Bar Association in 
1919. He said 


“During the last year, out of practically 
400 contested motions submitted to the court, 
215 or 216 were applications, 40, or about 20 
per cent. were granted. I think very likely 
that some members of the bar feel that they 
are being denied their proper and just rights 
by this limitation upon the - to appeal. 
My judgment is that between and 99 per 
cent.—I won’t try to specify the exact per 
centum—are getting, through the application 
to the court for leave to appeal, precisely the 
same consideration and the same result that 
they would get if at the end of two years their 
appeal was regularly considered on the calen- 
dar. Every application for leave to appeal 
takes precisely the same course as a regular 
appeal. It is assigned in regular order to 
a member of the court; it is considered by 
all the members of the court, and it is brought 
up in consultation, and is there disposed of.” 
Report of the New York State Bar Associa- 
tion, 1919, pp. 408, 409. 

Denials of application for certiorari or or- 
ders allowing an appeal are usually not pub- 
lished, but there is some data available. Thus, 
in Illinois, where double appeals had become 
such an intolerable burden that an act was 
passed in 1909, commonly called the Certio- 
rari Act, absolutely prohibiting appeals from 
the Appellate Court to the Supreme Court 
unless the lower court certified the case up 
or the Supreme Court itself brought up the 
case for further review, the persistence of 
counsel in seeking leave to appeal has gone 
far to nullify the act. In volume 216 of the 
Reports of the Illinois Appellate Courts, pp. 
xii-li, there is a list of all the cases from the 


Appellate Courts reviewed by the Supreme 
Court during a period of a little less than 
three years, from 1917 to 1920, together with 
applications for certiorari which were decided 
by the Supreme Court. There are about 329 
cases in the list, and just one-half. of them 
were denials of petitions for certiorari. In 
1926 the situation had become much worse, 
and out of 304 appeals from the Appellate 
Court, 226 or nearly 75 per cent. were denials 
of petitions for certiorari. The list of cases 
from the Court of Civil Appeals reviewed by 
the Supreme Court of Texas in 1923 shows 
113 applications for writ of error refused as 
against 132 cases retained for decisions on 
the merits of the appeal (114 Tex. pp. 585- 
605). During the last seven years, 2,356 fu- 
tile applications for review were made by 
Ohio lawyers from decisions of the Court of 
Appeals, as compared with 735 applications 
which were allowed. 26 Ohio Law Bul. Jan. 
9, 1928, p. 7. 


Defects of Intermediate Courts 

It is plain that the use of intermediate ap- 
pellate courts has been attended with many 
drawbacks. Two states, Colorado and Kan- 
sas, totally abandoned their use after trying 
them. Such a court was established in Colo- 
rado in 1891, and was abolished in 1905. Then 
in 1911 a new Court of Appeals was created 
for a period of four years, for the sole pur- 
pose of clearing up the Supreme Court docket, 
thereby making it practically a temporary di- 
vision of the Supreme Court, and in 1915 it 
finished its work and ceased to exist. The 
Kansas Courts of Appeals were established 
in 1895 to continue four years. Their juris- 
diction was similar to that of other such 
courts. At the end of the four-year period 
there was not enough interest in them to con- 
tinue their life and they expired by limitation, 
after publishing ten volumes of reports. 

The two chief defects in the intermediate 
appellate court system are uncertainty of jur- 
isdiction and double appeals. They can be 
removed only by removing the cause and estab- 
lishing a single appellate court to which all 
appeals go for final disposition. Such a court 
could sit in as many divisions as were neces- 
sary, and the divisions could be located wher- 
ever convenience directed. A disagreement 
might be sufficient to authorize a rehearing 
before the division with one or two judges 
added, or before the full court. A consider- 
able number of states have authorized the di- 
visiona] organization of their courts of last 
resort: California, 1879 (Const. arf. 6, § 2); 
Missouri, 1890 (Const. art. 6, Amend. of 
1890) ; Georgia, 1896 (Const. art. 6, § 2; L. 
1896, No. 51); Kansas, 1900 (Const. art. 3, 
§ 2); Florida, 1902 (Const. art. 5, § 2); Ala- 
bama, 1903 (Code of 1907, § 5949) ; Colorado, 
1904 (Const. art. 6, § 5); Washington, 
1909 (Const. art. 4, § 2; L. 1909, ch. 24); 
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Oregon 1913 (Gen. L. of 1920, § 3045) ; Iowa, 
1913 (Gen. A. ch. 22); Mississippi, 1914 (L. 
a ch. 152) ; Oklahoma, 1919 (L. 1919, ch. 


In addition to the foregoing, there are two 
states having supreme court commissions sit- 
ting in divisions: Nebraska (P. A. 1927, p. 
232) ; Texas (Rev. Civ. Stat. 1925, art. 1783). 
For practical purposes these commissions are 
parts of the Supreme Court. Their person- 
nel must meet the same qualifications as mem- 
bers of the Supreme Court, and their duty is 
to examine the records and hear the argu- 
ments in the cases assigned to them and to 
prepare opinions which are submitted to the 
Supreme Court itself, and if adopted, they 
become the opinions of the Supreme Court. 


Use of Divisions 


There are 28 states which have courts of 
last resort which are large enough to operate 
in divisions and half of these authorize the 
divisional arrangement and employ it con- 
stantly. Inquiry among lawyers in several of 
these states has failed to disclose any pro- 
fessional dissatisfaction with the plan. A lim- 
ited inquiry among judges sitting upon these 
divisional courts indicates that the judges 
themselves are entirely satisfied. 

In addition to the 14 states above named in 
which the divisional arrangement is employed 
in the courts of last resort, there are 8 states 
having intermediate appellate courts which 
sit in divisions. These courts exercise a jur- 
isdiction designed to be final in most cases, so 
that the problem is essentially the same as 
in the case of courts of last resort. These 
states are California, Georgia, Illinois, Louis- 
iana, Missouri, New York, Ohio and Texas. 

In addition to the state courts which are 
organized so as to sit in divisions one of the 
federal circuits has also been organized in 
that way. This is the Eighth circuit which 
prior to the recent act of Congress’ reducing 
the size of the Eighth circuit and creating a 
new Tenth circuit covered a very extensive 
territory which was difficult to administer 
with a single division of the Circuit Court 
of Appeals. Two divisions were therefore 
ordinarily made up from time to time which 
sat at St. Paul and St. Louis. 

There was a strong effort made in the New 
York Constitutional Convention of 1915 to 
authorize the New York Court of Appeals, 
which is the court of last resort, to sit in two 
divisions. The judiciary committee of that 
convention, with George W. Wickersham as 
its chairman, recommended that the Constitu- 
tion be amended so that whenever, on January 
Ist of any year, the Court of Appeals had an 
accumulation of more than 500 cases on its 
calendar to dispose of, the court should des- 
ignate not less than four nor more than six 
justices of the Supreme Court to sit as mem- 
bers of the Court of Appeals, and the court 
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should thereupon divide itself into two parts, 
distributing the permanent and temporary 
judges equally between the two parts, each 
part to have jurisdiction to hear and dispose 
of cases; and when the number of cases on 
the calendar was reduced to 200 the Supreme 
Court justices should return to their court and 
the Court of Appeals should resume its nor- 
mal condition. 

There is in every one of these constitutional 
or legislative enactments authorizing the court 
of last resort to sit in divisions, suitable pro- 
vision for bringing such cases before a larger 
number of judges or before the entire court 
as should receive such additional attention. 
Some provide that if there is a dissent in any 
division the case shall go to the whole court; 
others authorize the chief justice or a speci- 
fied number of associate justices to make such 
an order; some require all constitutional ques- 
tions to go to the full court and others pro- 
hibit any former adjudication to be overruled 
or modified except by the full court; some 
leave it to the court itself to decide how cases 
shall be assigned or referred to the full court 
or to divisions. 

The experience of England is extremely 
suggestive as to the great possibilities of the 
divisional organization of a court of review. 
By the Judicature Act of 1875 the Court of 
Appeal was authorized to sit in two divisions. 
After twenty-seven years of successful admin- 
istration under this act the principle was ex- 
tended by the Judicature Act of 1902 whereby 
the Court of Appeal was authorized to sit in 
three divisions and this plan has now been in 
operation for twenty-six years to the entire 
satisfaction of the bench the bar and the pub- 
lic. The arrangement of divisions is elastic, 
two being the normal number and three being 
used whenever the amount of business before 
the court makes it advisable to employ an ad- 
ditional division. Three judges ordinarily sit 
in each division of the court. 


Advantages of Divisional Plan 

There are three ways in which the divi- 
sional arrangement increases the efficiency of 
the court. 

In the first place, since fewer judges par- 
ticipate in the hearing of each case, the time 
required for this purpose from each judge 
could be reduced in proportion to the number 
of divisons. Or, if it seemed advisable to 
allow fuller arguments, the time allotted to 
counsel could be enlarged in the same propor- 
tion, without requiring longer hours from the 
judges. 

The latter alternative is perhaps the more 
beneficial of the two. The English Court of 
Appeal has no time limit for counsel, with 
result that every case is fully and carefully 
argued before the court. This increases the 
importance of the oral argument as compared 
with the printed brief and enables counsel to 
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render much more effective aid to the court, 
and this result in turn tends to develop spe- 
cialists in appellate court practice. It is a 
question worthy of serious consideration 
whether the time limits which inexorably re- 
strict argument in a court which always sits 
en banc, have not become a real menace to the 
enlightened development of our jurisprudence. 


In the second place, each judge will no 
longer be expected to investigate all the cases 
coming before the court and to participate 
in consultation regarding them, but his duties 
will ordinarily be limited to those cases as- 
signed to his own division. By this means 
the number of decisions for which each judge 
will be responsible can be reduced in exact 
proportion to the number of divisions. 

In the third place, while the number of 
opinions to be written by each judge will not 
be affected merely by organizing the court 
into divisions, the divisional arrangement will 
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make it practicable to add new judges when 
needed, and thereby keep the number of cases 
assigned to each judge within reasonable lim- 
its, without making the court so unwieldy as 
to interfere with its effective operation. 

The apparent objections which readily sug- 
gest themselves do not seem to be meritorious. 
One is the possibility of inconsistencies be- 
tween the different divisions. But this cannot 
be greater than the possibilty of inconsisten- 
cies between an intermediate and a Supreme 
Court, or between different divisions of an 
intermediate court, or between different cases 
decided by the same court at different terms. 
But the danger of inconsistencies is very small. 
In any event the judges cannot personally re- 
member prior decisions of the court and must 
rely upon their own study of the reports and 
the diligence of counsel, and it will make very 
little difference whether the prior decisions 
happen to be made by an undivided or a divi- 
sional court. 


The Work Done by Judicial Councils* 


By J. C. RuppentHat 


Oregon 


The report of the Judicial Council of Ore- 
gon for 1929 as published in the Oregon Law 
Review for April, 1930, pages 331-346, and 
is issued as a separate pamphlet of 16 pages. 
The Oregon Council was created by Laws 
1922, chapter 149, and amended by Laws 1925, 
chapter 164. The report is made to the 
governor. 

The text of the Act of 1925 is prefixed by 
an alphabetical list of fourteen states having 
judicial councils. Proceedings of the Oregon 
Judicial Council for 1929 are given largely in 
the form of an address in Portland January 3, 
1930, at the annual meeting of the “Judicial 
Assembly” by Chief Justice Oliver P. Coshow, 
who reviewed the activities of the Council 
and the work of the various courts of the 
state. 

He reports that the Supreme Court had 
gained on its work in the past year by reason* 
of better team work since 1928. Circuit 
court rules ta expedite business have been 
adopted. The present conditions in practice 
and litigation, also changes, have been con- 

*In the last preceding number of this Journal, 
Vol. XIV, No. 1, the entire body of work done 
by Judicial Councils of sixteen states was set 
forth in considerable detail. The present article 
is supplementary to that report, presenting data 
acquired from three additional states too late 


to be included previously. Further informa- 
tion from Virginia is included. 


+The author is Secretary of the National 
Conference of Judicial Councils, Secretary of 
the Kansas Judicial Council and judge of the 
District Court. He resides at Russell, Kas. 


sidered. It was recommended that the an- 
nual assembly seek to make sentences for 
the same or similar crimes more nearly uni- 
form over the state. Trial judges should 
parole no one convicted of crime, whether 
felony or misdemeanor, unless the defendant 
suffer some part of the sentence. Punish- 
ment should be certain, speedy and sure, 
rather than severe, spasmodic and uncertain. 

Defendants should be permitted to waive 
jury trial in criminal cases except where life 
imprisonment or death is the penalty. The 
selection of jurors should be under the super- 
vision of circuit court judges rather than 
county courts, and with jury commissioners 
and the examination of prospective jurors. 

Reference is made to the report prepared 
gratuitously at a cost of much time and 
expense by the former secretary, and pre- 
sented to the governor in January, 1929, with 
statistics by years on the business of the 
courts of Oregon. This showed the unequal 
burden on courts and judges in a number of 
cases. The inadequate reports made by judges, 
though report is required by the Judicial 
Council act, is mentioned. Every judge should 
require his clerk to keep records well and 
where rules of court cannot meet the need 
of changes according to recommendation, the 
Judicial Council will seek legislation. 

A form of questionnaire for prospective 
jurors is set out. The discussion takes up 
further the abuse of the plea of insanity in 
criminal cases by a short stay in the hospital 
and then full release. It is suggested that 
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defendant remain at least three years in an 
insane hospital before being eligible to re- 
lease by habeas corpus after a finding by a 
jury that the defendant was insane at the 
time of the acts charged against him as 
criminal. A plea of insanity should be denied 
unless after notice to the prosecution. De- 
fendant and state should have equal number 
of peremptory challenges. 

Discussion of the ease of parole, and the 
need of more nearly uniform sentences 
brought no action. Some judges opposed 
taking away discretion in the matter from the 
judges. 

Brief tables of cases filed and tried in the 
Supreme Court; totals of cases filed and tried 
in the circuit courts but not of those dismissed 
or pending; and cases filed in the circuit 
court by bienniums from 1917 to 1929 in- 
clusive, are published. Data of assignments 
of circuit court judges to other districts 
by the chief justice when the regular judge 
was ill or prejudiced shows 56 such as- 
signments in 1929 and the expense thereby 
incurred. A table by counties of cases 
filed closes the report, whose publication 
was authorized by The State Board of 
Higher Education. There is shown the cases 
by number in law, equity, divorce and crim- 
inal. Of those tried there appears the clas- 
sification of jury whether civil or criminal, 
and again law cases tried by the court and 
equity cases whether tried to jury or court. 
Finally, divorces are distinguished as con- 
tested or default. 


Washington 


The state of Washington made its first re- 
port by the Judicial Council to the governor 
in January, 1927, covering eleven pages. The 
nine members had divided into four com- 
mittees: executive, civil, criminal, and ap- 
pellate procedure. The Council met five times 
in its first year and also held various com- 
mittee meetings. 

A call was issued to the clerks of all su- 
perior courts to estimate the number of cases 
ready for trial but not tried. To this twenty 
clerks answered and nineteen did not respond. 
A table of the number and kind of civil cases 
commenced in two counties was made. An 
address to the bar was issued containing pro- 
posals for statute law on declaratory relief, 
and various amendments and supplements to 
the rules of procedure. The bar made its 
criticisms and suggestions, after which the 
Judicial Council recommended to the Supreme 
Court to adopt rules on: 1, venue of civil 
cases; 2, parties; 3, amendment of pleadings; 
4, charge to juries, exceptions and argument; 
5, pleadings not to go to the jury; 6, state- 
ment of facts or bill of exceptions; 7, de- 
positions. 

In criminal procedure it was recommended 
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to abrogate the rule that the court must in- 
struct as to the failure of the defendant to 
testify when on trial; also as to amendment 
of information; and as to arrest of judgment; 
and to shorten the time to appeal. 

The second report of the Judicial Council 
of Washington was made in 31 pages to the 
Governor and Legislature in December, 1928, 
covering the period from January, 1927, to 
December 3lst, 1928. Eight meetings were 
held in that time. House Concurrent Reso- 
lution No. 9 by the Legislature of 1927 re- 
quested the Judicial Council to make a survey 
of the arrangement of judicial districts of 
the superior courts, and of the volume of 
business by counties, and to recommend the 
re-arrangement of judicial districts to the end 
that justice may be administered economically 
and conveniently. A questionnaire was sent 
to each judge of the superior court and each 
county clerk for information on the business 
of one year from July 1, 1926, to the same 
date 1927. The co-operation of clerks and 
judges was good. 

A map of the state of Washington was 
drawn and printed showing graphically for 
the year by districts and counties, the number 
of judges, the number of cases filed both in 
county and district, the number of days spent 
in trial, accompanied by two tables showing 
by counties the cases filed and the division 
both of cases filed and of cases tried, into 
criminal and civil; also probate and miscel- 
laneous filed; also the number of jury terms 
and the total days of court. Of cases tried 
the number of criminal with number of days, 
the same of civil and of non-jury civil with 
number of days for each class. By cases, 
by months and by total time spent by judges 
on the bench another table gave for each 
county the judicial business for one year from 
July 1, 1926, onward. 

The Judicial Council expresses the view 
that it is not practicable to re-district the state, 
but that many judges of smaller districts are 
available for substantial time for service in 
congested centers, and that enough judges are 
at hand if they can be legally transferred for 
business needs. It is recomended that the law 
require superior courts and county officers to 
report the state of judicial business periodic- 
ally to the Judicial Council. 

Rules of pleading and practice recommended 
by the Judicial Council were adopted by the 
Supreme Court January 14, 1927, effective 
July 1, 1927. This proved a decided advance 
over previous conditions under procedural 
statutes. The constitutionality of the rule- 
making act, chapter 118, Laws 1925, Extra 
Session, was tested and unanimously upheld 
in State ex Rel. vs. Superior Court 148 
Wash. 1. 

In November, 1928, the Judicial Council 
recommended two further rules, one as to 


deposition, and the other as to abrogation of 
a statute requiring prosecutor and defendant 
to file before trial lists of witnesses to be 
used. 

The congestion of the Supreme Court 
docket was considered. Recommendations 
were made as to guardianship of minors’ es- 
tates, elimination of the jury in juvenile 
proceedings, manslaughter by motor vehicles. 

Four appendixes are: A. Draft of four 
sections to amend tha constitution relating 
to powers and duties of courts and judges; 
B. possible methods of relieving the Supreme 
Court; C. draft of an act for Supreme Court 
relief; D. draft to amend the constitution to 
provide an intermediate court of appeals. 

A questionnaire of the Judicial Council of 
Washington was issued November, 1929, to 
the bench and bar submitting five rules for 
discussion as to: abolishing exceptions; rul- 
ings concurrently on motions for judgment 
non obstante, and for new trials; simple ap- 
peal; appeal bond; second trial on statement 
of facts instead of re-taking testimony. Also 
the matter of shorter time for appearance by 
the defendant after service of summons. The 
query is asked how much time should be 
allowed for appearance under four situations. 
The same query is proposed as to time for 
answer in garnishment. 


Idaho 


The Judicial Council of Idaho in 31 pages 
made its first report May 5, 1930, to the 
Commissioners of the Idaho State Bar. This 
is the first council to come into being by reso- 
lution of the State Bar without statutory pro- 
vision. The report states that the judicial 
council movement has come to be recognized 
as effective machinery for the advancement 
and improvement of juridical science, and that 
it is for modernizing justice. The purpose 
of judicial councils is to make a survey of 
existing conditions in the courts and the 
progress of judicial business through them; 
and to formulate remedial statutes or rules, 
and to recommend their adoption. Six spe- 
cific and other general aims are mentioned as 
those of the judicial council to render the 
administration of justice more speedy and 
efficient. The static condition of courts is due 
probably to lack of any legislative or judicial 
body to study court procedure scientifically. 

The Judicial Council of Idaho was estab- 
lished August 9th, 1929, by the Idaho State 
Bar. This was to meet the situation made 
by a new law for investigation and inquiry 
by the Commissioners of the Idaho State Bar. 
The first meeting was held for organization 
in November, 1929. The members of the 
state bar commissioners were made ex officio 
members of the Judicial Council. 

The organizations of judicial councils in 
other states was comprehensively outlined by 
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Judge Dana E. Brinck. Three classes of work 
had been undertaken by such councils: The 
survey of the business of the courts and 
recommendations toward greater efficiency; 
the betterment of civil procedure; and of 
criminal procedure. Three permanent com- 
mittees were named, on survey, civil pro- 
cedure and criminal procedure. 

After an adjournment of the first meet- 
ing the Judicial Council issued a statement 
of its projected work and asked for sugges- 
tions. An open letter to bench and bar was 
sent out. 

The second meeting was held April 28 and 
29, 1930. The survey committee made a gen- 
eral report describing the people, their life, 
their needs and matters of the court system. 
Tables were presented to show the popula- 
tion in five mountain states with the popu- 
lation per supreme judge and per trial judge 
in each; also the assessed valuation in each 
judicial district. More attention is given to 
the district courts as to needs than to supreme, 
probate and justice of the peace courts. 

A. table of cases by years from 1920 to 
1929, and by civil and criminal in nature, with 
totals, shows the trend of judicial business, 
with a, decline in’ both kinds since 1921. 
Questionnaires were filled out by clerks. As 
to liquor offenses the caution is given that 
probably more liquor cases are prosecuted in 
the federal than in the state courts. 

The Supreme Court cases for 1929 as filed, 
disposed of and pending are given. A list 
of district judges is set out who assisted the 
Supreme Court, with the number of days 
contributed by each judge. Tables of the 
average number of cases filed in ten years, 
1920 to 1929, in each of eleven districts; and 
also the number in 1929 as to districts by 
civil and criminal; and also the number for 
the same decade by district and by nature 
are given. 

As to district courts of general jurisdiction, 
re-districting, transfer of probate work, delays 
and juries are discussed. Several well-con- 
sidered possibilities are suggested if probate 
courts are abolished. Table vi of probate 
courts shows by counties the number, of cases 
filed whether preliminary examinations or 
civil or criminal, estates and guardianships 
filed, and the number of such contested. 

The election of judges upon a non-partisan 
ticket is suggested. Nine questions are set 
out for further discussion. They relate to 
districts, transfer of cases, change in clerk 
system, juries of six, adjustment of work by 
judges, retirement, group insurance of judges, 
and expense allowance for judges. Three 
recommendations were made for judges, two 
for higher pay and one for non-partisan elec- 
tion. 

Table vii gives the counties composing the 
eleven judicial districts with population and 
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valuation of each, and the name of the judge 
and his residence. Table viii shows by coun- 
ties the cases filed in 1929 with their nature 
and disposition; the number tried, and pend- 
ing; also the number of days of open court 
held in each county. Trials by other judges 
than the incumbent are stated. 

Proposed statutory amendments include 
charging two or more connected offenses in 
the same information, the announcement of 
defendant’s witnesses before trial, examina- 
tion of jurors by the court, instructions to 
juries, comment on the evidence, and also 
judgment notwithstanding the verdict of the 
jury. Further amendments are motions for 
hearing and ruling on new trials, plea in 


- abatement, copies of written instruments in 


pleadings, and motions in bar. It is finally 
stated that the continuous work of the Judi- 
cial Council is useful but needs financial 
support from the legislature. 


Virginia 

The Survey of Criminal Justice by the In- 
stitute for Research in the Social Sciences of 
the University of Virginia is so closely re- 
lated to the Judicial Council in Virginia by 
reason of the council’s approval of such sur- 
vey, that mention may be made of the forth- 
coming report by the director which will be 
published this fall. A discussion of the many 
tables will accompany them. 

The state of Virginia was divided into 
five geographical areas and the tables apply 
separately to each, and a sixth for the whole 
state. By counties the number of cases are 
shown, divided into sixteen classes, somewhat 
different from the classification of the U. S. 
Census Bureau, and of Uniform Crime Re- 
ports. Four years are considered, 1917, 
a and 1927 at five year intervals, and then 


For these reports a ruled sheet 10x25 was 
used with 85 numbered lines, on each of 
which except the last ten is printed the name 
of a criminal offense in alphabetical order. 


The lines are conveniently numbered on both 
right and left margins. Accompanying these 
small cards five inches wide and four long 
were used of different colors for convenience 
of classification. Each card provided for the 
year, tha county, both on the left margin 
vertically. Horizontal lines provided for name, 
docket, file, sex, charge, code number, jail, 
filed, date of first disposition, method of dis- 
position, jury, suspended jail or fine, sen- 
tence with years and months, and/or fine, 
whether paid and remarks. Comparison of 
this work with the method used for permanent 
records in the British Home Office is under 
way. 


Divorce Data in Ohio 

In the joint work now going on in Ohio 
additional data sheetg have been developed 
besides those mentioned in the June number 
of the Journal of the American Judicature 
Society, 1930, page 17. <A blue sheet has 
been supplied 84x14 for divorce. Another 
blank in perforated duplicate consists of four 
pages 8%x11 to be filled out by the plaintiff 
with the details of personal data in age, 
nationality, citizenship, residence; in educa- 
tion, and literacy, with religious affiliation 
and occupation of each party, also color, 
financial status and gainful employment. After 
personal data comes that relating to the mar- 
riage and separation and children, also resi- 
dence and previous marital status with par- 
ticulars. Next come data of the immediate 
relatives, and the home surroundings at sep- 
aration. Finally, data of the present marriage 
relationship follow. A similar blank is to be 
filled out by or for the defendant. 

For criminal cases one sheet 10x14 for 
each defendant has been provided for the com- 
mon pleas court. Another sheet 9x12 provides 
for civil cases in the Municipal Court of 
Cleveland. A, somewhat similar series of 
blanks have been prepared for various courts 
in Baltimore, but as this is not under a judicial 
council it perhaps needs no further descrip- 
tion here. 


Possibilities Toward Federalizing American 
Bar Association 


By Joseph McCartuy* 


A number of articles and editorials have 
from time to time appeared in the Journal of 
the American Bar Association, indicating the 
desire on behalf of officers and members for 
a closer union between the Association and 
respective state bar associations. Some of 


*Of the Spokane Bar. This article was pri- 
vately published under date of May 1, 1930. 


these expressed a hope for a time when there 
would be an organic union between them in 
such manner that membership in a state asso- 
ciation would carry with it membership in the 
American Bar Association, not unlike mem- 
bership in the American Medical Association 
and practically all social, fraternal and civic 
organizations. 
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One of the most comprehensive of these 
articles was that contributed by Hon. R. E. L. 
Saner while President of the Association and 
which appeared in the April, 1924, number of 
the Journal. In May of the same year, writ- 
ing on the subject, Mr. Saner said: “If the 
matter of federation could be brought about 
in the right way it would no doubt be the 
biggest thing that has ever happened for the 
legal profession.” 

Among other contributions to the Journal 
were those of James Grafton Rogers of the 
Colorado Bar in the January, 1930, number; 
of H. Glen Kinsley of the Wyoming Bar in 
the May, 1930, number, and of myself in the 
July, 1926, number. 

All who have given the subject thought 
have realized that the first essential toward the 
object sought was that the respective state 
associations first “get their own house in or- 
der.” In other words, that it was essential 
that state associations be first organized on 
a permanent basis as well as sufficiently com- 
prehensive in membership to include all the 
very large precentage of the members of the 
bar of the respective states. 

This development toward permanency and 
comprehensiveness has, during the past dec- 
ade, fortunately, progressed most substan- 
tially. 

Two forms of state bar organization have 
developed. One is commonly referred to as 
the “Affiliation” plan, the other as the “cor- 
porate” or “all-inclusive” plan. In the for- 
mer, the membership of the local or county 
associations constitute substantially the mem- 
bership of the state association. In the lat- 
ter, the entire bar of the state is incorporated 
into a self governing corporation, with com- 
plete, or practically complete, power of ad- 
mission and expulsion and the making and 
enforcement of rules regulating the practice 
oflaw. The “affiliation” plan obtains in Wash- 
ington, Oregon and Minnesota’; the “corpor- 
ate” or “all-inclusive” plan in California, Ala- 
bama, Montana, North Dakota, New Mexico, 
Idaho and Oklahoma. In passing it might be 
noted that many members who have been most 
influential in securing the adoption of the 
“affiliation” plan in their respective states ad- 
vocate its adoption as a preliminary or step- 
ping stone to procure the adoption in their 
state of the “corporate” or “all-inclusive” 
form of organization. 

But with reference to the adoption in sev- 
eral states of the all-inclusive form of or- 
ganization a most encouraging consideration 
is that such association may furnish a basis 
for the federalization of these associations 
into the American Bar Association. It may 
be that these several state associations have 
now sufficiently gotten their house in order. 
That inquiry should be directed as to whether 


1Wisconsin also belongs in this class.—Editor. 
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or not, as former President Saner says, there 
is now some basis upon which federalization 
“could be brought about in the right way.” 


Washington State Plan 


Pursuing this subject one inquiry might be 
the advisability of amending the American 
Bar Association constitution by adding a pro- 
viso to the effect, that notwithstanding any- 
thing therein contained, that the trustees may 
in their discretion, fix a flat sum or budget 
which may be paid by respective corporate 
or all-inclusive state associations, which sum 
or sums when so paid by them, or any of them, 
should constitute the members of the associa- 
tion so paying same, members of the Ameri- 
can Bar Association, and continuously there- 
after so long as such association contributes 
annually a sum, likewise so fixed; but that 
should, for any reason, such association fail 
to make any such annual contribution that 
then any member of such association might 
continue his membership in the American Bar 
Association by merely contributing his indi- 
vidual dues, as provided by the Association. 
This would in no manner affect membership 
or dues in any other state. Even in the par- 
ticular state it would merely suspend the 
necessity of payment of individual dues so 
long as the state association remitted its 
proper contribution. 

The above is exactly the plan so far as 
counties were concerned by which the adop- 
tion of the affiliation plan of state bar organ- 
ization was brought about in Washington. 
One by one, but quickly and within six 
months, counties representing more than 
eighty-five percent of the bar of the state 
made their respective contributions and 
thereby constituted their members, members 
of the state association. 

An inducement for the thus bringing of the 
entire bar of a state into the American Bar 
Association would be the absolutely certain 
reduction of the per capita dues to be paid 
by members in that state. The Association 
receives, for instance, in membership dues 
from California, a certain sum. This is on 
a basis of $8.00 from each member of the bar 
of California who belongs to the American 
Bar Association. The sum or budget to be 
fixed by the trustees under the suggested 
amendment might, of course, at first be made 
rather arbitrarily as the sum would continue 
subject to annual modification. This sum, it 
would seem, should be the amount now re- 
ceived, plus a sum sufficient to send to the 
increased membership in California the Jour- 
nal and the Annual Proceedings. Owing to 
the thus increased membership it would seem 
practically certain that the sum so fixed on 
a budget basis would result in a membership 
per capita dues for California of less than 
half the dues now contributed by individual 
members. The manner of raising the contri- 
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bution would be left entirely to the state as- 
sociation. Most likely, and as in the case with 
similar social and fraternal organizations the 
portion necessary for American Bar Associa- 
tion dues would merely constitute a part of 
a single fee required. In the matter of the 
reduction of per capita dues, such was the 
experience of Washington with its affiliation 
plan. Upon the adoption of the plan these 
became only about one-fourth of that pre- 
viously required as individual dues. 


Incidentally, too, if the Journal were to 
reach every lawyer in California receipts from 
adyertisers desirous of finding a channel 
which would reach the entire bar of the state 
might bring attractive returns. Possibly there 
could be a “California Edition,” which would 
be the same as the regular edition with an 
added page or pages for California advertis- 
ing and possibly a page devoted to matters of 
particular interest to the California Bar. 

The American Bar Association, and partic- 
ularly through its committee on state bar or- 
ganization of which Hon. Clarence N. Good- 
win of Chicago is chairman, has rendered 
most excellent service in aiding to bring about 
corporate or all-inclusive form of organiza- 
tion in several states. This work should and 
will have the future whole-hearted support 
of the Association. Many members of the 
Association believe that this work would be 
much facilitated by the adoption of the plan 
herein indicated. If the suggested amend- 
ment were passed and the State of California, 
for instance, should take advantage of it and 
thus bring its entire state membership into 
the American Bar Association, then it would 
seem that other states, almost as a matter of 
course, would become anxious to cause the 
bar of their state to thus become all-inclusive 
and thus be in a position also to take advan- 
tage of the amendment. Again, with refer- 
ence to its affiliation plan, this was exactly 
what happened in Washington. Counties 
theretofore having no county organization 
formed such organization and as a body the 
members thereof became members of the state 
association. Plainly, it would seem, that the 


adoption of the all-inclusive form of organi- 
zation would go forward with re-doubled dis- 
patch. 


Qualification for Fitness Cared For 


Nor would there be left even the question 
of fitness for membership. Under the cor- 
porate and all-inclusive plan, the bar of the 
state itself has the power of excluding all 
those deemed unfit to continue the practice 
of law. 

Touching upon this latter observation, as 
well as other considerations herein, remarks 
of Hon. Mack F. Gose, former Chief Justice 
of the Supreme Court of Washington, and 
former President of the Washington State 
Bar Association, while dealing with the affili- 
ation plan of organization, yet nevertheless, 
are very much in point being: 

“Tt will be observed that the affiliation plan 
of membership follows the American plan of 
citizenship. A child born in the United States 
is a citizen of the domicile of the parents, a 
citizen of the state and of the United States. 

“The best evidence of a man’s reputation is 
his appraisement by home folks, hence mem- 
bership in a local association is the best evi- 
dence of fitness for membership in state and 
national associations. 

“The merit of the plan is too obvious to 
require extended argument. ‘In union there 
is strength.’ Upon the adoption of the affilia- 
tion plan, the membership in our association 
(Washington) at once increased from less 
than two hundred members to fourteen hun- 
dred members. As applied to the American 
Bar Association, it would add to its strength, 
hence to its usefulness. It would quadruple 
its membership. The American Bar Associa- 
tion particularly needs to reach the younger 
members of the bar, and they need the inspi- 
ration which they will get from membership 
in that association. The affiliation plan would 
put behind the American Bar Association 
practically the entire influence and power of 
the American Bar, young and old, in good 
standing. This would obviously give it a tre- 
mendous influence for good not only to the 
country but to the American Bar as well.” 


Contributions From Sustaining Members 
From May 20 to August 20 


W. H. Abel, Montesano, Wash., $10. 
Abraham Benedict, New York City, $10. 
Charles H. Beardsley, Oakland, Calif. 

L. K. Comstock, New York City, $10. 
Edgar A. DeMeules, Tulsa, Okla., $10. 
Robert T. Donley, Morgantown, W. Va., $10. 
Dudley H. Dorr, Boston, Mass., $25. 


John J. Dwyer, New York City, $15. 
Walter A. Lybrand, Oklahoma City, $10. 
Charles J. Morrow, Tampa, Fla., $10. 
William F. Noble, Chicago, $10. 

E. Ray Stevens, Madison, Wis., $10. 
Adam T. Stovall, Okalona, Miss., $10. 

Guy A. Thompson, St. Louis, Mo., $10. 
Edmund F. Trabue, Louisville, Ky., $10. 
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